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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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LIVESTOCK COMMISSION COMPANY; DEAN BLANKENSHIP; and 


RODNEY KAMINGA. P&S Docket No. 3655. Decided November 
6, 1967. 


Market agency—Payment of proceeds with knowledge of unpaid 
complainant—Promise to honor draft 


Where market agency turned proceeds of sale of consigned livestock over 
to consignor with knowledge that complainants had paid original seller 
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on behalf of consignor, and where market agency had promised to 
honor draft by consignor payable to complainants, market agency and 
consignor jointly and severally liable to complainants. Complaint dis- 
missed against respondent Kaminga who obtained proceeds from con- 


signor in settlement of antecedent debt where facts not established as to 
transactions leading up to debt. 





J. D. Fitzstephens, of Goppert & Fitzstephens, Cody, Wyo., for complainants. 
Ralph E. Waldo, Jr., of Waldo and Waldo, Greeley, Colo., for respondent 
Neil W. Jackson. 

Melvin Dinner, Greeley, Colo., for respondent Rodney Kaminga. 


Rogers N, Robinson, Presiding Officer, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act. In a complaint filed on 
November 9, 1965, complainants seek reparation from respond- 
ents in the sum of $16,259.52, the purchase price for 75 head of 


cattle bought by respondent Dean Blankenship from a rancher, 


Wayne Barnett of Greybull, Wyoming. It is alleged that com- 
plainants paid Barnett for these cattle, relying upon the promise 
of respondent Neil Jackson, doing business as the Sunset Live- 
stock Commission Company, that Jackson would honor a draft 


payable to complainants, drawn by Blankenship on the Sunset 


Livestock Commission Company. It is further alleged that re- 
spondent Rodney Kaminga obtained the proceeds from the sale 
of the 75 head of cattle, and that complainants have not been paid 
for the 75 cattle in question, although the check complainants 


gave to Barnett was paid, 





Copies of the complaint and the investigation report, prepared 
by the Packers and Stockyards Division, Consumer and Marketing 
Service (now the Packers and Stockyards Administration) of 


this Department, and filed in this proceeding pursuant to Section 
202.40 of the rules of practice (9 CFR 202.40), were served on 


respondents Neil Jackson and Rodney Kaminga on December 27, 
1965, and on respondent Dean Blankenship on December 30, 1965. 
A copy of the investigation report was served on the complain- 


ants on December 27, 1965. 






Respondent Neil W. Jackson filed an answer on January 17, 


1966, alleging that he had only agreed to accept a draft drawn 
by Blankenship in the amount of $16,259.52, on the condition 
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that the 75 head of cattle be transferred by bill of sale to 
the Sunset Livestock Commission Company, and that because the 
cattle were shipped in the name of Dean Blankenship, he had 


declined to honor the draft. Jackson further alleged that because 
complainants had negligently permitted the livestock to be titled 


in the name of Blankenship, the proceeds were attached by court 
order and turned over to Rodney Kaminga as an attachment 
creditor. An oral hearing was requested. 


No answer was filed by Dean Blankenship, despite the fact 


that at the time of the service of the complaint he was notified in 
writing that under the rules of practice, failure to file an answer 
is deemed an admission of the facts as alleged in the complaint. 


Respondent Rodney Kaminga filed an answer on February 9, 
1966, in which he alleged that Blankenship was indebted to him 


on a debt which arose prior to August 15, 1965, in the sum of 
$23,116.00; that on June 16, 1965, Blankenship tendered a check 
to Kaminga for this amount, drawn on the Big Horn County Bank 


at Hardin, Montana, but the check was returned, marked “In- 


sufficient Funds.” Kaminga further alleged that on August 17, 


1965, upon learning that Dean Blankenship had shipped some 95 
head of cattle to Greeley, Colorado, for purposes of sale, he filed 
suit to recover the amount of the debt; and that writs of attach- 


ment were issued out of the District Court in Greeley. The answer 


further states that the deputy sheriff was unable to levy on the 


livestock or the proceeds, and that Blankenship then gave Ka- 
minga a check drawn on the Sunset Livestock Commission Com- 
pany for $6,162.74, together with a personal check for $13,837.26, 


drawn on the Little Horn State Bank of Wyola, Montana, both of 
which were paid. An oral hearing was requested. 


An oral hearing was held at Greeley, Colorado, on September 
29, 1966. Rogers N. Robinson, Office of the General Counsel of this 
Department, served as Presiding Officer. Complainants were rep- 


resented by J. D. Fitzstephens, attorney, Cody, Wyoming. Re- 


spondent Jackson was represented by Ralph Waldo, Jr., attorney, 


Greeley, Colorado, and respondent Kaminga was represented by 
Melvin Dinner, attorney, Greeley, Colorado. Oral testimony was 
received from all the parties, including Blankenship. Respondent 


Jackson called one witness, and Mr. L. W. Beck, who prepared 
the investigation report, testified briefly. Suggested findings of 


fact and briefs were filed on behalf of complainants and respond- 
ents Jackson and Kaminga. 
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FINDINGS OF FACT 


1. Complainants, Lloyd H. and Guffy M. Groseclose, doing 
business as the Greybull Livestock Commission Company, Grey- 
bull, Wyoming, are now, and were at all times material herein, 
engaged in the business of a dealer and market agency, registered 
with the Secretary of Agriculture to buy and sell livestock in 
commerce for their own account and on a commission basis at'the 
Greybull Livestock Commission Company stockyard, posted under 
the Act. 

2. Respondent Dean Blankenship, hereinafter referred to as 
Blankenship, doing business as an individual and also in the name 
of the D & L Livestock Company, Greeley, Colorado, was at all 
times material herein engaged in the business of a dealer, regis- 
tered with the Secretary of Agriculture to buy and sell livestock 
in commerce for his own account. 


3. Respondent Neil W. Jackson, hereinafter referred to as 
Jackson, doing business as Sunset Livestock Commission Com- 
pany, Greeley, Colorado, is now, and was at all times material 
herein, engaged in the business of a dealer and market agency, 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce for his own account and on a commission 
basis at the Sunset Livestock Commission Company stockyard, 
posted under the Act. Jackson owns and operates this stockyard, 
hereinafter referred to as the Sunset stockyard. 


4. Respondent Rodney Kaminga, an individual residing at 
Three Forks, Montana, hereinafter referred to as Kaminga, at 
or about the time of the transaction discussed herein, was engaged 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account. 


5. Complainants, acting as a livestock spotter for Blankenship, 
located cattle at the ranch of Wayne Barnett, near Greybull, Wyo- 
ming. On Saturday, August 14, 1965, Barnett negotiated with 
Blankenship with reference to the sale of 75 head of cattle owned 
by Barnett. The purchase price agreed upon was $16,184.52, but 
Barnett refused to accept a personal check from Blankenship. 
Blankenship then telephoned Jackson in Greeley, informing him 
of the kind, weight, condition, and purchase price of the cattle, 
and obtained Jackson’s agreement to pay for the cattle if they 
were shipped to the Sunset stockyard for sale. Blankenship made 
arrangements to obtain the trucks to make the shipment. 
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6. On Sunday, August 15, 1965, when the trucks were available 
and brand inspection was being carried out, complainant Lloyd 


Groseclose, at the request of Blankenship, called Jackson from 
Greybull to confirm Blankenship’s statement that Jackson would 
honor a draft drawn by Blankenship. Jackson again agreed to 
honor the draft drawn by Blankenship, on condition that the cattle 


were delivered for sale at the Sunset stockyard. After this tele- 


phone conversation, complainants agreed with Blankenship to 
pay Barnett for the livestock, in exchange for a draft in the 
amount of the purchase price, plus $75.00 for their services. 
Blankenship tendered to complainants such a draft, dated August 
15, 1965, payable to the order of the Greybull Livestock Commis- 
sion Company for $16,259.52, directed to the Sunset Livestock 
Commission Company, through the First National Bank at Gree- 
ley, Colorado. At about the same time, complainant Lloyd Grose- 
close issued a check dated August 15, 1965, drawn on the Greybull 
Livestock Commission Company, payable to the Barnett Ranch, 
in the amount of $16,184.52. The Brand Inspection Certificate 
covering the 75 head showed the owner of the livestock as the 
D & L Cattle Company, the name by which Blankenship some- 
times operated, and the destination was indicated as Greeley, 
Colorado. 


7. The 75 head of cattle, together with an additional 20 head 
which Blankenship had purchased in Worland, Wyoming, arrived 
in Greeley at the Sunset stockyard at about 3:30 a.m. on Monday, 
August 16, 1965. Jackson was present when the cattle were un- 
loaded and placed in pens. 


8. On Tuesday morning, August 17, 1965, with Jackson’s per- 
mission, Blankenship removed 61 head of cattle, consisting of 43 
of the 75 head purchased from Barnett and 18 of the 20 head 
purchased in Worland, Wyoming, and shipped them to the Gree- 
ley Producers Livestock Marketing Association in Greeley, Colo- 
rado, hereinafter referred to as Greeley Producers, where they 
were sold the same day for a net sum of $13,873.43. A check in 
this amount, dated August 17, 1965, was issued to Blankenship 
by Greeley Producers, payable to the order of the D & L Cattle 
Company. This check was promptly mailed by Blankenship to the 
Little Horn State Bank in Wyola, Montana, for deposit in his 
checking account there. 


9. On August 17, 1965, Blankenship gave Jackson his personal 
check for $20,284.33, drawn on the Little Horn State Bank in 
Wyola, Montana, representing the sum of two drafts which 
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Blankenship had drawn on Jackson to pay for the 20 head of 
cattle in Worland, Wyoming, and the 75 head from the Barnett 
ranch, plus an additional sum of $95.00, or $1.00 a head for all 
the livestock. 


10. On August 17, 1965, Kaminga, after obtaining information 
that Blankenship had shipped cattle from Wyoming to Greeley, 
Colorado, flew to Greeley, with the object of collecting on an “in- 
sufficient fund’? check in the amount of $23,116.00, issued by 
Blankenship some months previously in payment of a debt to 
Kaminga. 


11. On Wednesday, August 18, 1965, Kaminga filed suit against 
Blankenship in the District Court of Weld County, Colorado, for 
the sum of $23,116.00. A writ of attachment was issued, and a 
garnishee summons was served on Greeley Producers and Jackson 
in the forepart of the same day. Also on the same date, after the 
service of the summons, complaint, and writ of attachment on 

lankenship, a conference was arranged between Kaminga and 
Blankenship in the office of an attorney who represented Kaminga. 
At this conference, a stipulation was entered into, pursuant to 
which Blankenship gave Kaminga a check for $13,873.43, drawn 
on the Little Horn State Bank of Wyola, Montana, and also agreed 
to give Kaminga the check for the proceeds of the 34 head of 
cattle to be sold at the Sunset stockyard later in the day. These 
were the cattle remaining after the 61 head had been removed 
(referred to in Finding of Fact 8). The sale of these 34 head of 
cattle resulted in a net proceeds of $6,162.74. Blankenship en- 
dorsed the check, issued by Jackson to him for this amount, to 
Kaminga’s attorney, who cashed it at the First National Bank in 
Greeley, Colarado, and obtained a cashier’s check payable to the 
order of Kaminga, who received the proceeds. The check for 
$13,873.43 given to Kaminga was presented for payment on 
August 19, 1965, to the Little Horn State Bank at Wyola, Montana, 
and Kaminga received the proceeds. The court action in Greeley 
was dismissed without prejudice on August 19, 1965. 








12. The draft dated August 15, 1965, given by Blankenship to 
complainants (referred to in Finding of Fact 6) was dishonored 
and returned when first presented. It was later presented and re- 
fused a second time, and no payment has been received by the 
complainants from either Blankenship or Jackson. 


13. On or about August 21, 1965, Blankenship called Jackson 
on the telephone, advising him not to present for payment the 
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check for $20,284.33 (referred to in Finding of Fact 9) because 
the funds were lacking with which to pay the check. This check 
was never presented for payment. 


14. At the time Kaminga accepted the payment of approximate- 
ly $20,000.00 as a compromise settlement of his claim for 
$23,116.00 against Blankenship, he had actual knowledge of the 
facts that said payment was made from funds derived from the 
sale of cattle at Greeley Producers and the Sunset stockyard, that 
complainants had not been paid for these cattle, and that Jackson 
had agreed to honor a draft drawn by Blankenship payable to 
complainants for the cattle in issue. 


15. The complaint was filed within 90 days after the cause of 
action accrued. 


CONCLUSIONS 


With the exception of whether Jackson’s promise to pay for 
the 75 head of livestock was conditional or not, the facts are un- 
disputed. When the brand inspection had been completed and the 
cattle were released by Barnett, after being paid for by complain- 
ants, title passed to Blankenship, although complainants clearly 
had an equitable interest in the livestock to the extent of the 
purchase price. See Truss v. Kime, et al., 22 A.D. 460 (1963), 
and cases cited therein. Blankenship was under an agreement 
and duty to transport the cattle to Jackson for sale on a commis- 
sion basis at the Sunset stockyard. It was also contemplated and 
agreed that Jackson would have access to the proceeds of the sale 
of the cattle in order to reimburse himseif for the draft drawn by 
Blankenship, payable to complainants. 


The bill of sale of these cattle was not produced in evidence, 
but it appeared from the testimony that the document or docu- 
ments had probably been retained by the brand inspectors. In 
any event, it was undisputed that the Wyoming Brand Inspection 
Certificate which was in evidence correctly reflected that legal 
title was in D & L Cattle Company (Blankenship) when the cattle 
were delivered to the Sunset stockyard. It is also undisputed that 
Blankenship removed 61 head of cattle, consisting in part of 43 
from the 75 purchased from Barnett, and sold them at Greeley 
Producers. The proceeds of the sale at Greeley was deposited in 
Blankenship’s bank account. The proceeds from the sale of the 
cattle remaining at the Sunset stockyard were delivered to Blank- 
enship by check. It is further undisputed that Kaminga, pursuant 
to an agreement with Blankenship, obtained the proceeds from 
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these two sales in payment of a pre-existing debt owing to him by 
Blankenship. The record does not reveal any information concern- 
ing the transactions out of which this debt arose. Both Blanken- 
ship and Kaminga refused to testify with respect to these trans- 
actions. None of the parties, however, challenge the validity of 
the debt owing to Kaminga. 


Blankenship’s liability to complainants is clearly supported by 
the record. Not only is Blankenship deemed to have admitted the 
facts by his failure to file an answer, but he admitted his liability 
at the hearing. Although Jackson may have promised complain- 
ants to pay the draft, this does not excuse Blankenship’s primary 
liability for the cattle he purchased for his own account, and he 
is liable to complainants for the full purchase price. See Farmers 
Marketing Sales Corp. v. Rippentrop et al., 25 A.D. 603 (1966) ; 
Russell v. Mitchell, 25 A.D. 519 (1966). 







































Next in issue is Jackson’s liability to complainants. Initially, 
it should be stated that Jackson’s failure to pay, if payment was 
promised, is a violation of the Act, notwithstanding the fact that 
the livestock were purchased for the account of Blankenship and 
not for Jackson’s account. The record establishes that it is com- 
mon practice in the livestock industry for a dealer or buyer to 
draft on the auction market or packer at which or to whom he 
intends to sell the livestock. The auction market operator (market 
agency) merely applies the proceeds from the sale to reimburse 
it for the draft. Since the original seller relinquishes the livestock 
in reliance upon the promise made by the market agency or pack- 
er, a failure to perform such a promise is clearly an unjust and 
unreasonable practice under the Act. See Hammond v. Allen et al., 
26 A.D. 348, 351 (1967). 


Although Jackson admits that he promised to honor the draft 
drawn by Blankenship payable to complainants, he claims his 
promise was conditional upon the livestock being shipped in his 
name instead of Blankenship’s name. One of the reasons stated 
by Jackson for claiming that he had insisted that the title of the 
cattle be in his name was that otherwise he “would have no con- 
trol over the cattle.” This position is in complete disregard of the 
fact that the cattle were to be and were in fact delivered to his 
possession under the agreement with both complainants and 
Blankenship; that they were to be sold at the Sunset stockyard, 
with the proceeds to be available to pay the draft; and that 
Blankenship’s subsequent removal of some of the livestock to 
Greeley Producers was done only with Jackson’s consent. More- 
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over, if the cattle had been shipped in Jackson’s name this would 
have been inconsistent with the brand inspection, with the sub- 
stance of the agreement, and with the custom in the trade. Jack- 
son’s only profit in the matter was to have been the usual commis- 
sion for selling the livestock on commission at auction. Jackson 
testified that Blankenship was to have withstood any loss on re- 
sale, which is inconsistent with his theory that title to the cattle 
should have been in his name. Moreover, Jackson admitted at the 
hearing that he had never seen the bill of sale and it is very 
doubtful whether he was conscious, at the time the events trans- 
pired in this case, of who had actual title of the cattle in question. 
In general, Jackson’s testimony at the hearing was vague and 
uncertain, and the presiding officer placed little or no credence in 
his testimony. See e.g., Great Western Food Distributors v. Bran- 
nan, 201 F.2d 476, 479 (7th Cir. 1953). Furthermore, in an affi- 
davit, given less than three weeks after the transaction in issue, 
and part of the investigation report, Jackson made no reference 
to any conditions on his promise to pay or indeed any reference 
to “title” in the cattle. Since this written statement by Jackson 
was given near to the time of the event, it is considered that his 
memory of the transaction was more accurate at that time than 
it was at a much later date. 


Therefore it is concluded that Jackson made no condition on 
payment or at the very least did not convey this condition to com- 
plainants. Accordingly, he was not justified in refusing to honor 
the draft which he promised to pay, and is liable for the amount 
of the purchase price, $16,259.52. It should be further noted that 
Jackson should not have turned over the proceeds of the sale of 
the livestock at the Sunset stockyard to Blankenship, when at the 
time such proceeds were remitted, Jackson knew that complain- 
ants had not received their money. See Stockton Livestock v. Kuhl- 
man, 25 A.D. 504, 508 (1966). Moreover, Jackson permitted 
Blankenship to remove some of the livestock for sale elsewhere 
when he knew that he had promised to pay the draft issued to 
complainants. Although Jackson may have a cause of action 
against Blankenship on the check (referred to in Finding of Fact 
9) given in purported payment to cover the drafts, he is not ex- 
cused on this basis from performance of his promise to complain- 
ants. 


Finally the liability of Kaminga is in issue. Kaminga moved to 
dismiss on the ground of lack of jurisdiction because he claimed 
he was not a dealer within the meaning of the Act. This motion 
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is denied since there is sufficient evidence in the record to establish 
that he was a dealer at or about the time of the transaction in 
issue. There is, however, no evidence in the record to ascertain 
any of the facts surrounding the transaction or transactions lead- 
ing up to the debt owed Kaminga by Blankenship, and it is im- 
possible to conclude that Kaminga engaged in any practice as a 
dealer in violation of the Act. All that we can conclude is that the 
record is silent with respect to any facts that might establish 
liability under the Act. Accordingly, the complaint must be dis- 
missed as to Kaminga. Henderson v. Ridell Cattle Co., 23 A.D. 69 
(1964). 


ORDER 





Within 30 days from the date of this order, respondent Dean 
Blankenship, individually and doing business as D & L Cattle 
Company, and respondent Neil W. Jackson, doing business as 
Sunset Livestock Commission Company, shall jointly and severally 
pay complainant as reparation the sum of $16,259.52, with in- 
terest thereon at the rate of 6% per annum from September 1, 
1965, until paid. The complaint is hereby dismissed as to respond- 
ent Rodney Kaminga. 


Copies hereof shall be served upon the parties. 


(No. 11,501) 


In re ST. PAUL UNION STOCKYARDS. P&S Docket No. 1211. De- 
cided November 9, 1967. 
Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect 
up to and including May 31, 1969. 


J. Robert Franks for Packers and Stockyards Administration. 
Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER 





This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on January 28, 1966 (25 
A.D. 58), authorizing assessment of the current temporary 
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schedule of rates and charges to and including November 30, 1967, 
unless changed by further order before the latter date. 


By a petition filed on October 27, 1967, the respondent requested 
that the current temporary schedule of rates and charges be ex- 
tended to and including May 31, 1969. 


Prior to the issuance of the order of January 28, 1966, authoriz- 
ing increases in the rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified the 
Hearing Clerk of a desire to be heard. Inasmuch as the present 
petition does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice and 
public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of January 28, 1966, is continued in effect during the life 
of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective on December 1, 1967. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on December 1, 1967, and re- 
main in effect to and including May 31, 1969, unless modified or 
extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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(No. 11,502) 





In ve NEIL W. JACKSON, d/b/a SUNSET LIVESTOCK COMMISSION 
CoMPANY. P&S Docket No. 3871. Decided November 15, 1967. 


Insolvency—Suspension of registration—Default 





Respondent is ordered to cease and desist from engaging in business under 
the act while insolvent and is suspended as a registrant under the act 
until no longer insolvent. 






Ronald D. Cipolla for complainant. 
G. Osmond Hyde, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 10, 1967, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 


thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 





This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the act, instituted by a complaint filed 
July 17, 1967, by the Acting Administrator, Packers and Stock- 


yards Administration, United States Department of Agriculture. 
Respondent, who is registered with the Secretary under the act 
as a market agency and dealer to buy and sell livestock in com- 


merce, is charged with failing to meet the financial requirements 
of the act, and with engaging in business as a market agency and 


dealer while failing to meet such requirements. A copy of the 
complaint and a copy of the rules of practice were served upon the 
respondent July 21, 1967. 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 


would constitute an admission of the facts alleged in the complaint 
and, in effect, a waiver of oral hearing. Notwithstanding such 
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notice, respondent has not filed an answer nor has he requested a 
hearing. On August 28, 1967, counsel for complainant filed a docu- 
ment recommending that an order issue requiring respondent to 
cease and desist from engaging in business while his financial 
condition fails to meet the requirements of the act, that he be 
suspended as a registrant under the act until he demonstrates 
compliance with those requirements, and that appropriate pro- 
vision be made for termination of the suspension when respondent 
demonstrates that such compliance has been achieved. A copy of 
this document was served upon respondent September 1, 1967. 


The matter was referred to G. Osmond Hyde, Chief Hearing 
Examiner, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Neil W. Jackson, is an individual who trades 
under the name Sunset Livestock Commission Company. His 
principal place of business is located at 1712 First Avenue, Gree- 
ley, Colorado. Respondent, at all times material herein, was regis- 
tered with the Secretary of Agriculture as a market agency and 
dealer to buy and sell livestock in commerce, and at all such times 
was engaged in the business of (1) conducting and operating the 
Sunset Livestock Commission Company stockyard, a posted stock- 
yard under the act, and (2) of buying and selling livestock in 


commerce on a commission basis, and buying and selling livestock 
in commerce for his own account. 


2. As of December 31, 1966, respondent’s current liabilities ex- 


ceeded his current assets by approximately $9,000.00; as of Febru- 


ary 28, 1967, respondent’s current liabilities exceeded his current 
assets by approximately $15,000.00; as of April 30, 1967, respond- 
ent’s current liabilities exceeded his current assets by approxi- 
mately $21,000.00; and as of the date of the filing of the complaint 


(July 17, 1967) respondent’s current liabilities exceeded his cur- 
rent assets. 


3. During the period from on or about December 31, 1966, 
through on or about March 22, 1967, respondent engaged in busi- 
ness aS a market agency and dealer in commerce, as defined in 


the act, notwithstanding that during such time respondent’s cur- 
rent liabilities exceeded his current assets. 
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PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respondent 


is insolvent within the meaning of the Act of Congress approved 
July 12, 1943 (7 U.S.C. 204). See, e.g., Bowman v. U. S. Depart- 
ment of Agriculture et al., 363 F. 2d 81 (5th Cir. 1966); In re 
Southern Buyers, Inc., 14 A.D. 811 (1955) ; In re John T. Hughes, 


25 A.D. 1856 (1966). Further, respondent willfully violated sec- 
tion 312(a) of the act (7 U.S.C. 213(a)) by operating as a market 


agency and dealer in commerce while insolvent, as set forth in 
Finding of Fact 3. See, e.g., In re Southern Buyers, Inc., supra; 
In re Woodford County Livestock Commission Co., Inc., 24 A.D, 


579 (1965), It is concluded that the order recommended by com- 
plainant should be issued. 





PROPOSED ORDER 

Respondent shall cease and desist from engaging in business 
as a registrant under the act while his current liabilities exceed 
his current assets. 


Respondent is suspended as a registrant under the act until he 
is no longer insolvent. At the request of respondent, when he dem- 


onstrates that he no longer is insolvent, a supplemental order 
will be issued in this proceeding terminating such suspension. 





(No. 11,503) 


In re GIBSON LIVESTOCK COMPANY, INC. P&S Docket No. 3910. 
Decided November 16, 1967. 


Unauthorized deductions and charges—Purchase and consignment— 


Insolvency—Suspension of registration—Consent 


Respondent is ordered to cease and desist from issuing untrue or incomplete 
accounts of sale, making unauthorized deductions and charges for serv- 
ices not rendered and handling purchases as consignments, is ordered 
to keep adequate records and is suspended as a registrant under the 
act until no longer insolvent, 


Jerome S. Duerest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The complaint 
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filed by the Acting Administrator, Packers and Stockyards Ad- 
ministration, on October 9, 1967, charges respondent with various 


violations of the Act and the regulations. In an answer filed on 
November 1, 1967, respondent admits the jurisdictional allega- 
tions in the complaint and submits to the jurisdiction of the Sec- 
retary in the matter, neither admits nor denies the remaining 


allegations, waives oral hearing and the report of the Hearing 


Examiner and, for the purpose of this proceeding only, consents 
to the issuance of a specified order with findings of fact and con- 
clusions based upon the allegations contained in the complaint as 
the findings of fact and conclusions of the Secretary, requiring 


respondent to cease and desist from the practices complained of 


in the complaint and suspending its registration until it demon- 
strates that it is no longer insolvent. Complainant has recommend- 
ed that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Gibson Livestock Company, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Marion, Kentucky. 


(b) Respondent, is and at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Gibson Livestock Company, Inc. stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard. 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and sell- 
ing livestock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce, 


2. Respondent’s current liabilities exceed its current assets. 
As of June 30, 1967, respondent had current liabilities totaling 
$714,042.99 and current assets totaling only $333,734.13, resulting 


in an excess of current liabilities over current assets of 
$380,308.86. 


3. Respondent, at the stockyard, in eleven transactions on or 
about three different dates as specified in paragraph III of the 


complaint, and at divers other times during the period from April 


1 through June 30, 1967, in accounting to consignors for the sale 


of their livestock failed to transmit or deliver to said consignors 
full, true, and correct accounts of such sales in that respondent 
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issued accounts of sale which failed to show the names of the 


purchasers of the livestock and made copies of such incomplete 
and incorrect accounts of sale a part of its accounts and records. 
4. Respondent, in seven dealer transactions on or about two 
different dates as specified in paragraph IV of the complaint, and 
at divers other times during the period from April 1 through May 
31, 1967, purchased hogs for its own account in commerce and, 


in connection with such dealer purchase transactions, deducted 
an “insurance”? charge from the purchase price paid by it to the 
sellers of such hogs. Respondent did not hold written orders au- 
thorizing such deductions for “insurance” executed by the respec- 
tive sellers of the hogs at the time of or immediately following its 
purchases of the hogs. 

5. Respondent, in eighteen transactions on or about seven 
different dates as specified in paragraph V of the complaint, and 
at divers other times during the period from April 1 through May 
31, 1967, purchased livestock for its own account in country trans- 
actions and, in connection with such dealer purchase transactions, 
assessed and collected from the seller of the livestock commission 
and yardage charges notwithstanding that the transactions were 


dealer transactions and that respondent furnished no selling or 
stockyard service in connection with such transactions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 hereof, 
respondent is insolvent within the meaning of the Act (7 U.S.C. 
204). 

By reason of the facts set forth in Findings of Fact 3, 4, and 5 
hereof, respondent has violated sections 304, 307, 312(a) and 401 
of the Act and sections 201.39, 201.43, and 201.98 of the regula- 
tions. 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the complaint and suspending its registration until it demon- 
strates that it is no longer insolvent, and complainant has recom- 
mended that such an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) issuing accounts 
of sale which fail to give a full, true and correct accounting of 
sales of consigned livestock by respondent including the correct 
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names of the purchasers of the livestock; (2) deducting from the 


proceeds due persons who sell livestock to respondent, any amount 


not permitted under the provisions of the Act and the regulations; 
(3) handling livestock purchased in the country as if such live- 
stock had been consigned to it for sale on a commission basis by 
a shipper; and (4) charging for services not rendered by it. 


Respondent shall keep such accounts, records and memoranda 


as will fully and correctly disclose all transactions involved in its 
business under the Act, including, among other things, accounts 
of sale which give a full, true and correct accounting of sales of 


consigned livestock by respondent. 


Respondent is suspended as a registrant under the Act until it 
demonstrates that it is no longer insolvent. When respondent 
demonstrates that it is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating the suspension. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 


(No. 11,504) 


In re GIBSON LIVESTOCK COMPANY, INC. P&S Docket No. 3910. 
Decided November 22, 1967. 


Termination of suspension 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), an order was issued on November 16, 1967, suspending 
respondent as a registrant under the Act until such time as re- 
spondent demonstrates that it is no longer insolvent. Complainant 
has now recommended that a supplemental order be issued termi- 
nating the suspension of respondent Gibson Livestock Company, 
Inc., as a registrant under the Act, as respondent has demon- 
strated that it is no longer insolvent. 


Accordingly, the suspension of Gibson Livestock Company, Inc. 
as a registrant under the Act in the order of November 16, 1967, 
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is hereby terminated. Such order shall remain in full force and 
effect in all other respects. 
































Copies hereof shall be served upon the parties. 


(No. 11,505) 


DAVID T. SHIFFMAN v. EDITH G. HARDY d/b/a BAKERSFIELD LIVE- 
STOCK AUCTION COMPANY. P&S Docket No. 3770. Decided 
November 22, 1967. 


Consignment—“Hold” price net established—Failure to 
furnish reasonable stockyard services—Damages 





Where respondent failed to establish that complainant put a “hold” price 
on animal consigned for sale, respondent failed to render reasonable 
stockyard services in not selling to highest bidder, and complainant 
awarded damages to cover expense in transporting animal elsewhere for 
sale and resulting registration fee. Because of delay in subsequent 
sale, complainant not entitled to difference between last actual bid at 
respondent’s auction and amount realized on sale nor entitled to recover 
expense of stabling and feed. 


Complainant and respondent pro se. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the Act. In a complaint filed on February 7, 1966, 
complainant seeks reparation in the amount of $325.00 alleging 
that he consigned a “registered quarter horse” to respondent for 
sale at auction; that bids were received at the auction and an 
announcement made that the horse had been sold; that complain- 
ant left the horse in a pen for the buyer to pick up; that complain- 
ant was advised nine days later that the horse had not been sold; 
that when the horse was returned to complainant it was bruised 
and had lost 50 pounds. 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division, Consumer and Marketing 
Service (now the Packers and Stockyards Administration) of this 
Department and filed in this proceeding pursuant to § 202.40 of 
the rules of practice (9 CFR 202.40), were served on respondent. 
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A copy of the investigative report was also served on complainant. 


On November 22, 1966, respondent filed an answer denying 
liability to complainant; and alleging that, prior to the auction 
sale, complainant gave instructions that the horse not be sold for 
less than $1,000; that nobody submitted a bid in the minimum 
amount specified by complainant; that therefore the horse was 
“passed out” of the auction ring as a “‘no sale” and put in a pen 
for complainant to pick up. Respondent further alleges that, for 
a period of a week to ten days, before the horse was picked up by 
complainant, it was properly cared for at no charge to complain- 
ant and was not “abused” in any way. 


An oral hearing was held on March 14, 1967, at Bakersfield, 
California. Wilbur W. Jennings of the Office of the General Coun- 
sel of this Department served as Presiding Officer. Complainant 
appeared pro se and testified on his own behalf. Respondent was 
represented by H. “Skinner” Hardy and four witnesses testified 
on respondent’s behalf. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, David T. Shiffman, is an individual whose ad- 
dress is 805 Rametto Lane, Santa Barbara, California 93103. 


2. Respondent, Edith G. Hardy, is an individual who at all 
times material herein was doing business as the Bakersfield Live- 
stock Auction Company, 2546 South Union Avenue, Bakersfield, 
California, and was registered under the Act with the Secretary 
of Agriculture as a market agency and dealer. 


38. On or about December 19, 1965, respondent conducted a 
quarter horse auction at the Western Stockman’s Market, Inc., 
stockyard, Famoso, California, a posted stockyard subject to the 
provisions of the Act. Complainant consigned his registered 
quarter horse “Seco Johnny” to respondent for sale at such auc- 
tion on a commission basis for complainant’s account. 


4. When consignors at respondent’s auction sale state that they 
do not want their livestock to be sold for less than a certain mini- 
mum price, it is the practice of respondent to have the ring man 
at the auction make a fictitious bid above the last actual bid if the 
last actual bid is below the minimum price placed on the livestock 
by the consignor. The livestock is then announced as being “sold” 
for the fictitious bid. 


5. During the sale of complainant’s horse, the highest actual 
bid for the horse was $550. Respondent’s ring man then an- 
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nounced a fictitious bid of $575 by a non-existent person. Re- 
spondent’s auctioneer announced that complainant’s horse had 
been sold to such person for $575. Complainant left his horse with 
respondent at the stockyard after the auction. 


6. Approximately a week to ten days after the auction, respond- 
ent advised complainant that the horse “Seco Johnny” was still 
at the stockyard and had not been sold. Respondent suggested 
that the animal be picked up by complainant. Complainant then 
made arrangements to have the horse transported from Famoso 
back to Santa Barbara. The horse was subsequently sold at auc- 
tion by complainant at Pomona, California, for $500. Complain- 
ant had to pay an auction registration fee of at least $25 at 
Pomona. 


7. The cost of trucking the horse from Famoso to Santa Bar- 
bara was no greater than the cost of trucking it from Santa Bar- 
bara to Pomona. Complainant incurred a trucking expense of 
$105 in trucking the horse from Santa Barbara to Famoso and 
back. 


8. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The two basic issues in this proceeding are whether the com- 
plainant put a “hold” price on his horse and whether the horse 
was actually sold at respondent’s sale or not. As to the first ques- 
tion it is respondent’s contention that complainant had given in- 
structions that his horse not be sold for less than $1,000; and that 
the horse was “no-saled” because no bid in such minimum amount 
was received at the auction. At the hearing, respondent’s auction- 
eer described the ‘“no-sale” procedure followed at the auction 
whenever the highest bid received was lower than the minimum 
sale price specified by the consignor. According to such witness, 
the ring man would announce a fictitious bid by a non-existing per- 
son above the highest bid received, and up to the minimum price 
specified by the consignor. The auctioneer would then announce 
that the horse had been sold to such fictitious person and the horse 
would be passed out of the auction ring as if it had been sold. This 
would be considered a “no-sale” and the consignor would be ex- 
pected to pick up his horse after the auction. The fictitious bid 
was intended to conceal “no-sales” from other bidders at the 
auction on the theory that “‘no-sales” generally discourage bidding 
at auctions. 





 ——— a NR 





a eg RR a 


SHIFFMAN v. HARDY *" 1187 
Cite as 26 A.D. 1184 


Respondent’s auctioneer testified that the highest bid received 
for complainant’s horse was $550 and, such bid being below com- 
plainant’s $1,000 “‘hold” price, the ring man placed a fictitious 
bid in the amount of $575 and the auctioneer knocked the horse 
down to the non-existing bidder announced by the ring man. 


The parties agreed that prior to the auction, when complainant 
talked to the auctioneer, the question of a “hold” price was dis- 
cussed. There was a crowd of people in the office at the time and 
the atmosphere might be characterized as being rather hectic. 
Apparently, a number of persons were trying to talk to the auc- 
tioneer before the auction. Complainant vehemently denied that he 
gave instructions that his horse not be sold for less than $1,000. 
One of respondent’s witnesses, Herb Eastburn, testified that he 
saw the auctioneer write down the figure $1,000. He did not hear 
the conversation between complainant and the auctioneer. The 
witness testified that he had not met complainant prior to the 
day of the auction but that he recognized complainant as having 
been the person to whom the auctioneer was talking at the time 
he was writing down the figure $1,000. 

R. C. Clayton also testified as a witness for respondent. Accord- 
ing to Mr. Clayton, he introduced complainant to the auctioneer 
and suggested that complainant be asked whether he wanted to 
put a “hold” on the horse; that the auctioneer asked whether 
there was a “hold” on “Seco Johnny”; and complainant placed a 
$1,000 “hold” on the animal. At the hearing, Clayton told com- 
plainant that he could “almost swear that you are the gentleman 
that I introduced him [the auctioneer] to.’”” However, complainant 
testified that the person who introduced him to respondent’s auc- 
tioneer was not in attendance at the hearing. 


Respondent’s auctioneer testified that he was against the prac- 
tice of putting “hold” prices on horses; but that, in this particular 
case, he would have brought up the question of a “hold” price 
because complainant’s horse was “well-bred.” 


In our opinion the evidence regarding whether complainant 
put a “hold” price on his horse “Seco Johnny” is conflicting and 
inconclusive. Although complainant has the ultimate burden of 
proving his claim (9 CFR 202.48(d); Bubke v. Coberly, 25 A.D. 
1353 (1966) ; Rocha v. California Farm Bureau Marketing Ass’n, 
21 A.D. 1100 (1962)), the allegations of respondent that com- 
plainant put a “hold” price on his horse is in the nature of an 
affirmative defense. It is the general rule that the burden of proof 
as to a particular matter is upon the person who affirms and not 
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upon the person who denies. Philadelphia Co. v. SEC, 175 F.2d 
808 (D.C. Cir. 1948), judgment vacated as moot 337 U.S. 901 
(1949). See also, Wagner v. Wink, 20 A.D. 1025 (1961). It has 
also been held to be the general rule that the burden of proving 
an affirmative defense is on the person who asserts it. Tendler v. 
Jaffe, 203 F.2d 14 (D.C. Cir. 1952), cert. denied 346 U.S. 817 
(1953) ; Weir v. New York Life Ins. Co., 1 Cal. App. 2d 516, 36 
P.2d 847 (1934); Wilson v. California Cent. R. Co., 94 Cal. 166, 
29 Pac. 861 (1892). See also U. B. Livestock Co. v. Clark, 25 A.D. 
595 (1966); Alsheler v. Heber, 23 A.D. 1507 (1964). Since re- 
spondent raised the matter of a “hold” price as a defense and a 
reason for not selling the horse, respondent has the burden of 
proving this fact by a preponderance of the evidence. 


On the basis of the record considered as a whole, it is concluded 
that respondent has failed to prove that complainant put a “hold” 
price on his horse when it was consigned to respondent for sale. 
There are too many unanswered questions for us to hold other- 
wise. One factor to us seems persuasive in support of complain- 
ant’s position that he did not place a “hold” price on his horse. 


Leaving the horse at the market after the sale indicates that 
complainant thought the horse had been sold. If complainant had 
put a “hold” on the horse, there would have been no reason to 
leave the horse at the stockyard for as long as he did after the 
sale since complainant was present at the auction when his horse 
was purportedly sold and he heard the final announced bid of $575. 


With regard to the question of whether complainant’s horse 
was actually sold or not, it is concluded that it was not sold. In 
the confusion before the sale, respondent’s auctioneer apparently 
thought complainant did put a “hold” price on his horse. The 


evidence seems to show that as a result of this belief the auction- 
eer “no-saled” the horse when the bidding stopped short of the 


purported “hold” price. 


Since respondent has failed to prove that complainant put a 
“hold” price on his horse, respondent has failed to render reason- 
able stockyard services in violation of section 307 of the Act (7 


U.S.C. 208) in not selling the horse to the highest bidder at the 


auction; and respondent should be ordered to pay reparation to 
complainant in the amount of the damages suffered by him in 
consequence of such failure (7 U.S.C. 209, 210). Cf. Schuler v. 
Billings Livestock Commission Co., 26 A.D. 68 (1967); Lindsay 


v. Walter M. Dunlap & Sons, Inc., 22 A.D. 46 (1968) ; Nichols v. 
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Minteer, 20 A.D. 602 (1961); Bainbridge Cattle Co. v. Berigan 
Brothers Livestock Commission Co., 16 A.D. 982 (1957). 


Complainant’s recollection concerning the amounts paid at 
Pomona was very faint. Accordingly, it will be assumed that the 
commission charged at Pomona was no higher than that charged 
by respondent at Famoso and no allowance will be made for the 
higher commission allegedly paid by complainant at Pomona. 


If respondent had rendered reasonable stockyard services, 
complainant would not have incurred a registration fee at Pomona 
of at least $25 or the expense of trucking the horse from Famoso 
to Santa Barbara and from there to Pomona. The sum of $105 
was paid by complainant for the trucking from Santa Barbara 
to Famoso and back. There is no evidence concerning the actual 
amount of the trucking expense incurred in connection with the 
transportation of the horse from Santa Barbara to Pomona. How- 
ever, the driving distance between Santa Barbara and Pomona 
is at least as great as the distance between Santa Barbara and 
Famoso. Accordingly, the sum of $105 will be considered as the 
expense incurred in trucking the horse from Famoso to Santa 
Barbara and from there to Pomona. The stabling fee at Pomona 
of “perhaps” $10 will be disregarded. Similarly no damages may 
be allowed for feed expenses incurred by complainant prior to the 
sale at Pamona. Neither the amount of the expense nor the rea- 
sonableness of the 6-month “holding” period prior to this sale 
was established by complainant. Because of this delay in subse- 
quently selling his horse at Pomona, complainant may not be 
awarded the difference between the last actual bid at respond- 
ent’s sale($550) and the amount the horse brought at Pomona 


($500). Complainant also claims damages in the amount of $200 
for alleged injuries to his horse while being held by respondent 
after the auction sale. It is concluded that complainant has failed 
to establish this claim. While damages need not be established 


with exactness, a reasonable basis for their computation must be 


afforded. Natural Bridge Packing Co. v. Ganey, 15 A.D. 818 
(1956). 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant the sum of $130 with interest thereon at the 
rate of 6% per annum from January 1, 1966, until paid. Copies 
hereof shall be served upon the parties. 
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(No. 11,506) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 


P&S Docket No. 456. Decided November 29, 1967, 


Continuation of rates and charges 


Respondents’ current schedule of rates and charges is continued in effect up 


to and including December 19, 1969. 


J. Robert Franks for Packers and Stockyards Administration. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on December 3, 1965 
(24 A.D, 1578), continuing in effect to and including December 
19, 1967, an order issued on November 24, 1961 (20 A.D. 1117), 
which, as modified by orders issued on March 10, 1964 (23 A.D. 
310), August 27, 1964 (23 A.D. 958), February 17, 1967 (26 
A.D. 187), and June 23, 1967 (26 A.D. 636), authorizes assess- 


ment of the current temporary schedule of rates and charges. 


By a petition filed on November 16, 1967, the respondents re- 
quested that the current temporary schedule of rates and charges 
be extended to and including December 19, 1969. 


Prior to the issuance of the orders of November 24, 1961, March 
10, 1964, August 27, 1964, February 17, 1967, and June 23, 1967, 


authorizing increases in the rates and charges, notice of the 
petitions therefor was published in the Federal Register, and, 
although interested persons were afforded an opportunity to in- 


dicate a desire to be heard in the matters, no interested person 


notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 


charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 
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Since the parties are agreed, the petition is granted and the 
erder of Novemter 24, 1961, as modified by orders issued on 
March 10, 1964, August 27, 1964, February 17, 1967, and June 
23, 1967, is continued in effect during the life of this order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become effec- 
tive on December 20, 1967. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 


than five days after their date, Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 


than 30 days. 


This order shall become effective on December 20, 1967, and 


remain in effect to and including December 19, 1969, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 
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BRUCE CHURCH, INC. v. M & S DISTRIBUTING Co. PACA Docket 
No. 2-448. Decided November 6, 1967. 


Where complainant adjusted contract price for alleged decay and light 
weight in shipment of lettuce purchased and accepted by respondent 
who failed to establish agreement for additional allowance in event of 
loss on portion shipped by respondent on consignment, respondent liable 
for balance owing on the adjusted contract. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $226 in connection with a 
transaction involving a shipment of lettuce and broccoli in inter- 
state commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint denying any liability 
in connection with the transaction. 


Since the amount involved does not exceed $1,500, the shortened 
procedure provided in the rules of practice (7 CFR 47.20) is 
applicable. Complainant did not file an opening statement and re- 
spondent did not file an answering statement. Neither party filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Bruce Church, Inc., is a corporation whose 
address is P. O. Box 599, Salinas, California. 


2. Respondent is a partnership composed of Margaret Hoffman 
Wagner and Serell Seaburn Wagner, Jr., doing business as M & S 
Distributing Co., whose address is P. O. Box 2723, Harrisburg, 
Pennsylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about April 28, 1966, contemplating shipment in inter- 
state commerce, complainant sold to respondent 800 cartons of 
lettuce at $1.50 per carton, plus 18¢ per carton for vacuum cool- 
ing, and 15 cartons of broccoli at $2.85 per carton, f.o.b. Salinas, 
California, for shipment in respondent’s truck to Harrisburg, 
Pennsylvania. The contract was negotiated by E. R. Albergoiti, a 
broker, of Roanoke, Virginia. 


4. On April 29, 1966, complainant loaded in respondent’s truck 
798 cartons of lettuce and 15 cartons of broccoli. The shipment 
arrived at Harrisburg on or about May 4, 1966. Federal inspection 
of the lettuce on that date showed an average weight of 4214 
pounds per carton. An allowance of 25¢ per carton of lettuce was 
made by complainant after negotiation between the parties, 
through the broker. 


5. On May 4, 1966, at about 7:55 p.m., E. R. Albergotti sent by 
telegram, to complainant, the following message: “RE CONVER- 
SATION M & S SENDING HALF TRUCK LOAD PHILADEL- 
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PHIA IF SUFFERS ANY FURTHER LOSS BEYOND 25 
CENTS ALLOWANCE WILL EXPECT FURTHER NEGOTIA- 
TIONS.” 


6. Respondent sent 200 cartons of the lettuce to Philadelphia 
for sale on consignment. Respondent realized net proceeds of 
$360.27 for this lettuce. 


7. The contract price of the lettuce and broccoli, less the allow- 
ance on the lettuce, was $1,183.89. Respondent has paid complain- 
ant $957.89 on account of this transaction. 


8. The formal complaint was filed on January 5, 1967, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


After arrival of the shipment at Harrisburg, respondent com- 
plained that the lettuce was excessively decayed and was lighter 
in weight than called for by the contract. Although complainant 
insisted the lettuce met contract requirements, after negotiations 
through the broker, complainant granted a 25¢ per carton allow- 
ance. The question is whether in these negotiations, complainant 
also agreed to negotiate an additional allowance in the event re- 
spondent suffered a further loss on a portion of the lettuce being 
sent to Philadelphia for sale. Respondent’s position is that there 
was such an agreement and that there was a loss of $226.00 over 
and above the allowance on the 200 cartons of lettuce sent to 
Philadelphia. 


Complainant contends that the only agreement reached was for 
the 25¢ allowance. The broker, in a letter dated September 13, 
1966, stated: “. . . to the best of my knowledge there was no new 
contract on the Lettuce beyond the 25¢ per carton allowance 
which shipper allowed.” Respondent relies upon the broker’s 
telegram quoted in Finding of Fact 5. This telegram, however, 
does not support respondent’s claim. To the contrary, it indicated 
that while agreement had been reached on the 25¢ per carton 
allowance, respondent might want an additional allowance if it 
lost money on the lettuce it had decided to send to Philadelphia. 
From the evidence before us, we conclude that there was no agree- 
ment for an additional allowance. 


Of the adjusted contract price of $1,183.89, respondent has 
paid complainant $957.89. Respondent’s failure to pay the balance 
of $226 to complainant is in violation of section 2 of the act, for 
which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $226, with interest thereon at 
the rate of 6 percent per annum from June 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,508) 


MICKELIAN SALES Co., INC. v. C. H. ROBINSON, INC. AND SKLARZ 
PRODUCE Co. AND PHILIP SKLARZ d/b/a SKLARZ PRODUCE Co. 
PACA Docket No. 2-333. Decided November 6, 1967. 


Dismissal of complaint against Philip Sklarz—Acceptance 
of payment previously tendered 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an interim 
order was issued October 3, 1967, with respect to respondent 
Philip Sklarz, doing business as Sklarz Produce Co., wherein the 
proceeding was held in abeyance to enable this respondent to pay 
to complainant a sum which this respondent had previously tend- 
ered to complainant. It appears that such payment has been made. 
Accordingly, the complaint as to respondent Philip Sklarz, doing 
business as Sklarz Produce Co., is hereby dismissed. 


(No. 11,509) 


SEALD-SWEET SALES, INC. v. LOPRESTI FRUIT Co. PACA Docket 
No. 2-493. Decided November 6, 1967. 


Adjustments or allowances—Amount of—Suitable shipping 
condition—Remoteness of inspection 


Where inspection made 8 days after arrival of shipment of oranges is too 
remote to establish that fruit was abnormally deteriorated upon arrival 
and not in suitable shipping condition at time of shipment, respondent 
liable for contract price less allowance granted by complainant. 
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Counts Johnson, Tampa, Fla., for complainant. 
Respondent pro se. 


Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 


seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,357.40 in con- 
nection with a carload shipment of oranges in interstate com- 
merce. 


A copy of the formal complaint, together with a copy of the 
Deparitment’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant. Respondent filed an answer to the complaint in 
which it is denied that complainant shipped oranges meeting con- 
tract specifications. 


Since the amount involved herein does not exceed $1,500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 


filed an opening statement. No answering statement was submitted 
by respondent, and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Seald-Sweet Sales, Inc., is a corporation whose 
address is 110 East Oak Avenue, Tampa, Florida. 


2. Respondent, LoPresti Fruit Co., is a corporation whose ad- 
dress is 2627 East 40th Street, Cleveland, Ohio. At the time of 


the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about May 20, 1966, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of U.S. No. 1 Valencia oranges, Sebring brand, in two 
types of containers, at an agreed price of $2.3871% for half bruce 
boxes and $2.30 for oranges in 4% telescope cartons, all size 80, 
for a total agreed contract price of $2,447.48, f.0.b. shipping point. 


4. The contract was negotiated with respondent by complain- 
ant’s broker, Arthur G. Benzel & Son, at Cleveland, Ohio. The 
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broker issued a Brokers Standard Memorandum of Sale and mail- 
ed copies to both parties. 


5. Complainant shipped on May 21, 1966, from Sebring, 
Florida, in car BREX 74519, to respondent at Cleveland, Ohio, 
433 half bruce boxes of Valencia oranges and 617144 telescope 
cartons of oranges. The shipment arrived at Cleveland on or about 
May 26, 1966. 


6. Upon arrival of the carload of oranges, respondent inspected 
the accessible portion of the load, all of which was contained in 
half bruce boxes, and found them to be in good condition. Re- 
spondent began unloading the car on Friday, May 27, but did not 
complete the unloading on that day. Saturday and Sunday, May 
28 and 29 were nonwork days, and Monday, May 30, being a holi- 
day, respondent completed the unloading on May 31. After the 
half bruce boxes were unloaded, respondent discovered consider- 
able decay in the oranges contained in the cartons. Respondent 
reported this to the broker and also called for a Federa! inspec- 
tion of the oranges in the cartons. 


7. The Federal inspection was made on June 38, 1966, at 9:30 
a.m. in respondent’s cooler. The inspection disclosed the following 
condition : 


“Condition: Mostly firm. In most samples from 4 to 10%, 
some none, average 6% damage by skin breakdown. In most 
samples from 12 to 35°, many 2 to 4%, average 19% decay, 
Blue Mold Rot and Stem End Rot, generally in advanced 
stages.” 


8. Respondent requested an allowance of $1.00 per carton on 
these oranges, which complainant refused to grant. Complainant 
agreed to grant respondent a 10¢ per carton allowance, which 
respondent refused to accept. Respondent paid complainant the 
agreed purchase price of $1,028.38 for the oranges contained in 
the half bruce boxes, but has paid complainant nothing in con- 
nection with the 617 telescope cartons of oranges. 


9. The formal complaint was filed on March 6, 1967, which was 
within 9 months after accruai of the cause of action herein. 


CONCLUSIONS 


The only controversy between the parties in this case concerns 
the amount due complainant from respondent in connection with 
the 617 cartons of oranges contained in the shipment. Complain- 
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ant is claiming the contract price of the oranges, less 10¢ per 
carton allowance. Respondent contends that this is not an ade- 
quate allowance in view of the condition of the oranges disclosed 
by the Federal inspection. 


Respondent is relying upon the inspection made of the oranges 
in its cooler on June 3, 1966, and the decay disclosed by that in- 


spection, as a basis for respondent’s contention that the oranges 


were not in suitable shipping condition and were abnormally de- 
teriorated upon arrival. The inspection was made eight days after 
arrival, which is too remote in time to constitute acceptable evi- 


dence of the condition of the oranges at the time of arrival on 


May 26. According to Agriculture Handbook No. 195, “Protection 
of Rail Shipments of Fruits and Vegetables,” the desired transit 


temperature for Florida oranges is 40° to 45° F., and oranges, 
when stored, are usually held at 32° to 34°, which affords in- 


creased protection against decay fungi causing Blue Mold Rot and 


Stem End Rot. In this case, we do not know the temperature pre- 


vailing in the car during transit and, more important, perhaps, 
there is no evidence to show at what temperatures the oranges 
were maintained after arrival, that is, within the car from May 


26 to May 31, when the car was unloaded, and thereafter, inside 
respondent’s cooler. In the absence of any evidence bearing on the 


conditions surrounding the oranges from the time of arrival on 
May 26 and the time of inspection of the fruit on June 3, we are 
unable to conclude with any degree of certainty that the oranges 


were abnormally deteriorated upon arrival and that they were 


not in suitable shipping condition at the time of shipment. Under 


the circumstances, it is concluded that respondent has failed to 
establish by a preponderance of evidence its affirmative defense, 
to wit, that the 617 cartons of oranges were not in suitable ship- 


ping condition and were abnormally deteriorated upon arrival at 
destination. 


Since respondent accepted the oranges, it is liable to complain- 
ant for the contract price thereof, $1,419.10, less the 10¢ per 


carton allowance, $61.70, granted by complainant, or $1,357.40. 


Respondent’s failure to pay complainant this amount was and is in 


violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $1,357.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,357.40, with interest there- 
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on at the rate of 6 percent per annum from July 1, 1966, until 


paid. 


Copies of this order shall be served upon the parties. 


(No. 11,510) 


BoSGRAAF SALES COMPANY v. ALEXANDER MARKETING COMPANY. 
PACA Docket No. 2-491. Decided November 8, 1967. 


F.o.b, transaction—Delivered quality—Rejection— 
Replacement purchase—Damages 


In f.o.b. transaction “as to price, delivered as to quality” where respondent 
shipped onions that did not meet contract requirements and were re- 
jected by complainant, complainant entitled to damages for difference 


between contract price and cost of replacement purchase. 


Complainant pro se. 


Ewers, Toothaker, Ewers, Byfield & Abbott, McAllen, Texas, for re- 
spondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 


tion against respondent in the amount of $1,144.00 in connection 
with shipments of onions in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 


report of investigation were served upon respondent. A copy of 


the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 
to complainant in any amount and requesting an oral hearing. 


However, since the amount involved herein does not exceed $1,500, 


the shortened procedure provided in the Rules of Practice (7 CFR 


47.20) is applicable. Pursuant to such procedure, complainant 
filed an opening statement and respondent filed an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bosgraaf Sales Company, is a corporation 
whose address is 5501 40th Avenue, Hudsonville, Michigan. 
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2. Respondent, Alexander Marketing Company, is a corpora- 


tion whose address is P. 0. Box 979, San Benito, Texas, At the 


time of the transaction involved herein, respondent was licensed 
under the Act. 

3. On or about May 3, 1966, in the course of interstate com- 
merce and by oral contract, respondent sold to complainant two 


carloads of U.S. No. 1 medium yellow Granex onions, packed in 
50-pound sacks, each car containing 800 sacks. The agreed price 
for onions shipped in car ART 33644 was $3.25 per sack and the 
agreed price for the onions shipped in car ART 29390 was $3.00 
per sack, both shipments to be f.0.b, as to price, and delivered as 
to quality. 

4. The contract between the parties was negotiated by Farmers 
Potato Distributing Co., Inec., a broker at Jacksonville Beach, 
Florida. The broker prepared a Brokers Standard Memorandum of 


Sale for each shipment and mailed copies to the parties. 


5. Respondent shipped on May 3, 1966, from San Benito, Texas, 
in cars ART 33644 and ART 29390, to complainant at Hudson- 
ville, Michigan, 800 50-pound sacks of medium yellow onions in 


each car, 


6. The two shipments of onions arrived at destination on May 
9, 1966, and complainant called for Federal inspections. The 
onions contained in car ART 29390 were inspected at 2:15 p.m. 


on May 9, the report of which inspection showed the following 
condition: 
“Condition: Generally firm and generally dry. Bacterial Soft 


Rot in advanced stages ranges from 2 to 10%, average 5%, 
generally affecting 1 to 4 outer scales, few bulbs show necks 


and 1 or 2 inner scales affected.” 


The onions in car ART 33644 were inspected at 3 p.m. on May 9, 
and the following condition was disclosed: 
“Condition: Mostly firm and mostly dry. Bacterial Soft Rot 
in advanced stages in 14 of samples 1 or 2%, remainder 23 
to 34%, average 15%, generally affecting 1 to 4 outer scales. 
Few bulbs show necks and 1 or 2 inner scales affected.” 
The inspections were restricted to four upper layers of the loads, 
and to condition only. 


7. Complainant reported the condition of the onions to re- 
spondent, as disclosed by the inspections, and requested respond- 
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ent to furnish replacement shipments, due to the high percentage 


of decay found in the subject onions. Respondent refused to make 


replacement shipments and complainant notified respondent by 
wire that replacements would be purchased elsewhere, and that 
respondent would be held accountable for any difference in price. 


8. Complainant rejected the two carloads of onions and re- 
spondent sold the onions to M. R. Davis & Bros. 

9. On or about May 10, 1966, complainant purchased from 
Howard Huizinga Co. at Chicago, Illinois, a carload of Texas 
yellow Grano onions, at $4.50 per 50-pound sack, delivered Hud- 
gonville, Michigan, and on or about May 11, 1966, complainant 
purchased from Casey Woodwyk, Hudsonville, Michigan, 320 50- 


pound sacks of yellow Grano onions at $4.60 per sack, delivered 
Hudsonville, Michigan. To complete this load of 800 sacks, com- 


plainant purchased from Griffin & Brand 480 50-pound sacks of 
onions, at $4.30, delivered. 
10. Complainant billed respondent for $1,144.00, representing 


the difference between the contract price of the onions and the 
cost of replacement purchases. Respondent has not paid com- 


plainant this difference. 


11. The formal complaint was filed on November 3, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


This case involves an incorrect interpretation by respondent of 
the agreed terms of the contract, as shown by the Brokers Stand- 
ard Memorandum of Sale covering each shipment. It is clear from 


the pleadings that the contract provided for shipment by respond- 


ent to complainant of two carloads of U.S. No. 1 onions at agreed 
prices, “f.o.b. as to price, delivered as to quality.” This means 
that the buyer, that is complainant in this case, was to pay the 
freight charges, and that seller, that is respondent, was to assume 
all risks of loss and damage in transit (7 CFR 46.43). Respondent 
takes the position that under this term of the contract, complain- 
ant had a right to reject the onions upon arrival, if they were 
unsatisfactory, but that complainant had no further recourse 
against respondent. As we have stated, this is not a correct inter- 
pretation of the term. 


The question for consideration at this point is whether re- 
spondent delivered to complainant onions meeting the specifica- 
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tions of the contract. On the basis of the decay, particularly 
Bacterial Soft Rot in advanced stages found in the onions upon 
arrival, we conclude that the onions did not meet contract require- 
ments, and that respondent breached the contract in failing to 
deliver onions that were up to contract, in violation of Section 2 
of the Act. Accordingly, complainant’s rejection of the onions 
was not without reasonable cause. Complainant is entitled to 


damages sustained as a result of respondent’s failure to deliver 
in accordance with the contract. 


The general measure of damages where the seller fails to de- 
liver is the difference between the contract price and the cost of 
replacement purchases, together with any incidental or conse- 
quential damages. See Uniform Commerical Code, Section 2-712. 
Complainant has submitted evidence showing replacement pur- 
chases on May 10 and May 11, 1966, at prices of $4.30 for 480 
bags, $4.50 for 800 bags, and $4.60 for 320 bags. Market News 
Reports for Chicago indicate that on May 10, 1966, the day after 
the onions arrived at destination, Texas yellow Grano onions, 
medium size, sold at $5.00 to $5.25. On May 11, 1966, Texas yellow 
Grano onions, medium size, sold at $4.50 to $5.00, mostly $4.75 
to $5.00. Market News Reports for Detroit show that on May 9, 
1966, the date of arrival of the onions at Hudsonville, Michigan, 
Texas yellow Grano onions sold at $4.25 to $4.75, few at $5.00; 
on May 10, they sold at $4.50 to $4.75, few at $5.25 to $5.50; on 
May 11, yellow Grano onions, medium size, sold at $4.50 to $4.75, 
few at $5.00 to $5.50; on May 12, they sold at $4.50 to $4.75, few 
at $5.00 to $5.25; and on May 13, they sold at $4.50 to $4.75, few 
at $4.85 to $5.00. It appears, therefore, that complainant’s re- 
placement costs are not inconsistent with market prices. The 
total delivered cost of the two carloads of onions under the con- 
tract was $5,992.00. The total delivered cost of replacements 
made by complainant was $7,136.00. The difference between these 
figures is $1,144.00, which represents complainant’s damage. 
Complainant should be awarded reparation in the latter amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,144.00, with interest there- 
on at the rate of 6 percent per annum from June 1, 1966, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 11,511) 


WILLIAM B. HUBBARD v. NEIMAN Bros. PACA Docket No. 2-429. 
Decided November 8, 1967. 


Stay order vacated 


Decisivn by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING PRIOR ORDER 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued September 21, 1967, awarding reparation to complainant 
against respondent. On September 29, 1967, respondent was 
granted an extension of time within which to file a petition for 
reconsideration of the order of September 21, 1967, and such order 
was stayed pending the issuance of a further order in this pro- 
ceeding. Respondent has not filed such a petition. Accordingly, 
the stay order of September 29, 1967, is hereby vacated and the 
order of September 21, 1967 is hereby reinstated, except that the 
reparation ordered therein shall be paid within 30 days from the 
date of this order. 


(No. 11,512) 


THE Woops COMPANY, INCORPORATED v. PETER CONDAKES CoM- 
PANY. PACA Docket Nos. 2-399 and 2-400. Decided November 
8, 1967. 


Petitions for reconsideration—Dismissal 


As the orders of October 4, 1967, are supported by the evidence and the law 
applicable thereto, complainant’s petitions for reconsideration are dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In each of these reparation proceedings under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on October 4, 1967, dismissing the 
complaint. A copy of the order in each case was served upon 
complainant on October 12, 1967. Complainant filed its petition 
for reconsideration in each proceeding on October 18, 1967. 
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In such petitions complainant takes exception to the conclusion 
in the orders of October 4, 1967, that there was a failure by com- 
plainant to deny respondent’s allegation, contained in each answer, 
that the parties agreed that the lettuce involved was to meet the 
requirements for the good delivery standards for lettuce at con- 
tract destination in Boston. Complainant contends that it did 
deny such allegation in each proceeding, since section 47.9(c) of 
the rules of practice (7 CFR 47.9(c)) provides, in relevant part, 
that “Failure to file a reply shall not be deemed .. . an admission 
of the allegations contained in the answer. If no reply is filed, 
the allegations of the answer shall be regarded as denied.” 


Complainant’s contention cannot be sustained, for the section 
of the rules of practice upon which it relies applies only to those 
cases wherein the answer asserts a counterclaim or set-off. See 
section 47.9(a) and (b) of the rules of practice, 7 CFR 47.9(a) 
and (b). Since respondent asserted no counterclaim or set-off in 
either of the cases involved herein, we find section 47.9 inapplica- 
ble and complainant’s exception to our conclusion, previously 
mentioned, to be without merit.! 


Complainant in each petition also challenges the accuracy of 
our conclusion, also set forth in our orders of October 4, that the 
broker concurred in respondent’s version of the disputed terms of 
the contracts in these proceedings. Complainant’s challenge is not 
well founded. See Exhibit No. 3 to the Department’s Supplemental 
Report of Investigation. But even assuming the lack of corrobo- 
ration by the broker on this point, respondent’s evidence, coupled 
with complainant’s failure to introduce any evidence in this con- 
nection, would require a finding that the disputed term was a 
part of each contract, as found in our October 4 decisions. 


Additional contentions are contained in complainant’s petitions, 
but we find that these matters were taken into consideration in 
the issuance of the orders of October 4, 1967. On a review of the 
evidence, we conclude that those orders are supported by the evi- 
dence and the law applicable thereto. Accordingly, complainant’s 
petitions should be and hereby are dismissed without prior service 
upon respondent, and our previous orders of October 4, 1967, are 
hereby reinstated. 


Copies of this order shall be served upon the parties. 


1. But even if the section did apply, it is to be noted that complainant introduced no evi- 
dence in this connection. A mere denial, without supporting evidence, would therefore carry 
very little weight. 
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(No. 11,513) 


A. J. SALES COMPANY v. DOMINICK PERROTTI. PACA Docket No. 
2-870. Decided November 9, 1967. 


Adjustments or allowances—Contract—Counterclaim—Loss ef profits 


Where respondent failed to establish agreement for allowances on shipment 
of vegetables, respondent liable for balance of purchase price. Where 
complainant failed to establish that negotiations had reached stage of 
agreement resulting in a contract, respondent not liable for rejected 
shipment and his counterclaim for loss of profits on other transactions 
not allowed. 


Complainant and respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,450.43, which sum is 
alleged to be the balance due on two truckloads of mixed vege- 
tables sold by complainant to respondent in February of 1966. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on October 
21, 1966. A copy of the report of investigation was served upon 
complainant on the same day. Respondent filed an answer on 
November 21, 1966, admitting complainant’s allegations as to one 
truckload, denying the allegations as to the other truckload, and 
containing a counterclaim for $463.50 arising out of two prior 
transactions in November of 1965 and January of 1966. Although 
the date of respondent’s formal counterclaim is more than nine 
months after these two transactions, respondent complained about 
these transactions on July 29, 1966, when he answered the in- 
formal complaint. For this reason the counterclaim is not barred 
by the period of limitation set forth in section 6(a) of the act. 
Complainant has filed a reply denying the allegations of the 
counterclaim. 


Since neither the amount claimed in the complaint nor counter- 
claim exceeds $1,500, the shortened procedure provided in the 
rules of practice (7 CFR 47.20) is applicable. Under this pro- 
cedure, the pleadings filed by complainant and respondent, being 
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verified, are considered as evidence in the case. In addition, com- 
plainant was given the opportunity to file an opening statement 
but did not do so. Respondent submitted further evidence by 
means of an answering statement and complainant filed a state- 
ment in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, A. J. Sales Company, is a corporation whose 
address is 627 North Orange Blossom Trail, Orlando, Florida. At 
the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent, Dominick Perrotti, is an individual whose ad- 
dress is 108 Grand Avenue, New Haven, Connecticut. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


38. On or about February 1, 1966, in the course of interstate 
commerce, complainant sold to respondent a partial truckload of 
mixed vegetables on a delivered basis at respondent’s place of 
business. The parties also negotiated for the shipment of a second 
partial truckload of mixed vegetables. 


4. On February 1, 1966, complainant shipped, and on February 
3, 1966, delivered to respondent the first partial truckload of mix- 
ed vegetables. Complainant issued an invoice dated February 1, 
1966, covering these vegetables reflecting a total price of $1,099.50. 
Respondent has made payments totaling $298.50 on this shipment. 


5. On February 4, 1966, complainant shipped, and sometime 
prior to February 7, 1966, tendered delivery to the respondent, 
of a second partial truckload of mixed vegetables, and under in- 
voice of February 4, 1966, billed respondent for a total price of 
$1,577.30. Respondent rejected this truckload of vegetables and 
complainant diverted it to New York where it was sold by Car- 
bone Bros. and Co. for net proceeds of $927.87. 


6. A formal complaint was filed on August 26, 1966, and the 
informal counterclaim was filed on July 26, 1966. These filing 
dates were within 9 months after accrual of their respective 
causes of action. 


CONCLUSIONS 


As to the shipment of vegetables made on February 1, 1966, 
the respondent has admitted his liability for the invoice price, 








| 


A. J. SALES COMPANY v. PERROTTI 1209 
Cite as 26 A.D. 1207 


less an allowance of $50.00 representing $1.00 a box on 50 crates 
of celery. Complainant denies that it agreed to any allowance. 
From the evidence before us we conclude that respondent has 
failed to meet his burden of proving the allowance. There remains 
due on this shipment the sum of $801.00 after the deduction of 
the payments which respondent has already made. 


The claim for damages in connection with the shipment made 
February 4, 1966, presents a more difficult question. Respondent 
alleges that his purchase of the vegetables was contingent upon 
the complainant’s ability to obtain the merchandise at a fixed 
price; that if the market was higher than the fixed price at time 
for shipment the complainant was to consult with respondent 
before purchase and shipment. Respondent alleges that the com- 
plainant failed to contact respondent prior to shipment, and billed 
respondent for a price higher than that fixed. Complainant denies 
respondent’s allegations and states that respondent was never 
given a firm price. Respondent thus denies that the negotiations 
had reached the stage of agreement, resulting in a contract. Com- 
plainant, being the party alleging the existence of a contract, has 
the burden of proving by a preponderance of the evidence that an 
agreement was actually reached. Complainant has not met this 
burden and the respondent, under the circumstances, cannot be 
held liable for damages as to this shipment. 


Respondent’s counterclaim concerns an alleged loss of profit 
as to two sales of produce, one on November 20, 1965, and the 
other on January 26, 1966. For a buyer to recover special damages 
based upon the loss of profit of a resale, he must prove that such 
damages were within the contemplation of the parties. This, in 
turn, requires proof that the seller entered into the contract in 
controversy with knowledge of the terms of the contract of re- 
sale and with knowledge that a replacement purchase to fulfill 
the resale contract could not be made in the event of a breach. 
Here the respondent does not even state that there was a contract 
of resale or that potential damages thereon were within the con- 
templation of the parties in making the contract. Shapiro v. Vic- 
tory Dist. Co., Inc., 15 A.D. 397 (1956) ; C. Basil Co. v. The S. A. 
Gerrard Co., 10 A.D. 77 (1951); C & S Produce Co. v. L. N. Coxe, 
8 A.D. 615 (1949). However, as to the sale on November 20, 1965, 
complainant has admitted damages to the respondent of $108. 
This amount deducted from the amount found to be owing by 
respondent to complainant on the shipment of February 1, 1966, 
leaves a total of $693.00 which is now due from respondent to 
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complainant. Respondent’s failure to pay this amount is a viola- 
tion of section 2 of the act. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $693.00, with interest thereon | 
at the rate of 6 percent per annum from March 1, 1966, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 11,514) 


BRANNEN, CHAPMAN & EDWARDS, INC. v. SILVERSTREAK DIST., 
Inc. PACA Docket No. 2-482. Decided November 9, 1967. 


F.o.b. transaction—Quantity—Containers—Breach not established— | 
Acceptance—Liability 





Where respondent failed to establish that contract called for shipment of 
cucumbers in baskets instead of crates and failed to establish breach of 
contract as to quantity shipped, respondent liable for contract price of 
cucumbers accepted. 


Complainant and respondent pro se. 
Michele E. Walter, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the sum of $1,225.00 in connection with 
a transaction involving a shipment of cucumbers in interstate 
commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer stating it was willing to pay com- 
plainant $695.65 in connection with the transaction. 


Since the amount involved does not exceed $1,500, the short- 
ened procedure provided in the rules of practice (7 CFR 47.20) 
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is applicable. Under this procedure the pleadings filed by the 
parties, being verified, are considered as evidence in the case. In 
addition, complainant and respondent, respectively, were given 
the opportunity to submit further evidence by means of an open- 
ing and an answering statement, but neither did so. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Brannen, Chapman & Edwards, Inc., is a cor- 
poration whose address is P. O. Box 336, Belle Glade, Florida. 


2. Respondent, Silverstreak Dist., Inc., is a corporation whose 
address is 3702 Taylor St., Hollywood, Florida. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about April 18, 1966, in contemplation of shipment in 
interstate commerce, complainant, by oral contract, sold to re- 
spondent 250 baskets or crates of super select cucumbers at $4.00 
per unit and 75 baskets or crates of small cucumbers at $3.00 per 


unit, f.o.b. Immokalee, Florida. The total contract price was 
$1,225.00. 


4, On April 18, 1966, complainant loaded, on a truck provided 
by respondent, cucumbers called for by the contract packed in 
1-1/9 bushel wirebound crates. The truck arrived at Abby Pro- 
duce Co., Inc., New York, New York, on or about April 21, 1966. 
That same day Abby Produce Co., Ine., sent the following tele- 
gram to respondent: 


“200 SUPER SELECT CUCUMBERS AND 75 SMALL 
CUCUMBERS IN CRATES, WE BOUGHT BUSHELS. 
SELLING FOR YOUR ACCOUNT.” 


5. Respondent, also on April 21, sent the following telegram to 
complainant: 


“DID NOT ORDER CUKES IN CRATES CAN NOT SELL 
THEM IN CRATES IN NEW YORK. DOING THE BEST 
POSSIBLE TO DISPOSE OF THEM FOR YOUR AC- 
COUNT.” 


Complainant replied with the following telegram: 


“REWIRE CONFIRM TO YOU SHIPMENT MONDAY 
APRIL 18TH 250 SUPER SELECT CUKES 75 SMALL 
CUKES ON TRUCK 8472KF NORTH CAROLINA. DID NOT 
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CONFIRM SHIPMENT MUST BE IN BUSHELS. YOU ARE 
NOT AUTHORIZED HANDLE ANYTHING FOR OUR AC- 
COUNT.” 


6. Abby Produce Co., Inc., sold the cucumbers on or about April 
21, 1966. The net proceeds totalled $695.65, which amount Abby 
Produce Co., Inc., remitted to respondent. 


7. The informal complaint was filed on June 1, 1966, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


It is clear respondent accepted the cucumbers and that it is 
liable to complainant for the agreed purchase price thereof, less 
any proven damages sustained by respondent resulting from a 
breach of contract by complainant, if any. 


Respondent, in its answer, contends the contract called for com- 


plainant to ship cucumbers in baskets instead of crates and that 
complainant did not inform respondent the cucumbers were 
packed in crates until after shipment from Immokalee. Complain- 
ant, in its complaint, contends the contract allowed for shipment 


either in wirebound crates or in baskets, with a preference for 


baskets, and that respondent was informed orallly on April 19, 
1967, the cucumbers were packed in crates. From the evidence 
before us, we conclude respondent has failed to sustain its burden 
of proving the contract called for shipment in baskets only. 


The contract, in part, called for the shipment of 250 baskets 


or crates of super select cucumbers, f.o.b. Immokalee. Respondent 
contends only 200 crates were received in New York. Complain- 
ant has submitted a manifest for the cucumbers, part of which 
reads 250 wirebound crates were loaded for shipment. Also, in an 


f.o.b. transaction, the regulations provide “the buyer assumes all 


risk of damages and delay in transit not caused by the seller ir- 


respective of how the shipment is billed,” (7 CFR 46.43 (i)). We 
conclude respondent has not met its burden of proving only 200 
crates were loaded in Florida, has not proved any breach of con- 


tract by complainant, and is liable for the contract price of the 
cucumbers, or $1,225.00. Respondent's failure to pay this sum to 


complainant is in violation of section 2 of the act, for which repa- 
ration should be awarded, with interest. 


HENRY GEORGE JACOBS 1213 
Cite as 26 A.D. 1213 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,225.00, with interest thereon 
at the rate of 6 percent per annum from June 1, 1966, until paid. 


Copies of this order shall be served upon the parties. 


(No. 11,515) 


In re HENRY GEORGE JACOBS, d/b/a H. JAcoss Potato Co. PACA 
Docket No. 2-500. Decided November 13, 1967. 


Petition to rehear under shortened procedure—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING PETITION TO REHEAR 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 


issued September 6, 1967, suspending respondent’s license under 


the act for a period of 30 days. Such order was stayed September 
18, 1967, to enable respondent to file a petition for rehearing and 
reargument of the proceeding and reconsideration of the order of 
September 6, 1967. Respondent filed such a petition and complain- 
ant filed a reply thereto. 


In his petition, respondent requests, in part, that the proceeding 
be reheard under the shortened procedure provided in section 
47.38 of the rules of practice (7 CFR 47.38). Respondent con- 
tends that his failure to respond to complainant’s motion for the 


issuance of a hearing examiner’s report without further procedure 


was due to his failure to employ legal counsel and his unfamiliari- 


ty with legal proceedings. Complainant, in the reply to respond- 
ent’s petition, points out that this proceeding has been conducted 
in conformity with the rules of practice and that respondent has 


had the opportunity to present his defense, that is, he has had 
“his day in court.” 
While complainant is technically correct, we are loath to fore- 


close respondent from defending this matter due, in part, to his 
lack of knowledge of legal procedure. We take this view in the 


light of the serious sanction of license suspension applicable in 
disciplinary proceedings. Accordingly, respondent’s petition for 
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rehearing is hereby granted, the order of September 6, 1967, is 
hereby vacated and the proceeding is remanded to the hearing 
examiner for a hearing of this matter in conformity with the 
" ’ 7 " ; mon ' 7 OQ P f *1) ‘ ‘ 
shortened procedure set forth in section 47.38 of the rules of 
practice. Such procedure will avoid the cost of an oral hearing. 


(No, 11,516) 


RUDOLPH BLIER v. C. J. GOODSELL. PACA Docket No. 2-275. De- 
cided November 17, 1967. 


Prior order amended—Petition for reconsideration dismissed 


The order of August 2, 1967, is amended by deleting the word “respondent” 
and substituting therefor the words “the Trustee of the Estate of Carl- 
ton J. Goodsell, Bankrupt”. As the order is supported by the evidence 
and the law applicable thereto, subject to the foregoing amendment, 


complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 2, 1967, dismissing the complaint 
and awarding reparation to respondent on his counterclaim 


against compiainant. Copies of the order were served upon the 
parties, and after two extensions of time, complainant filed a 
petition for reconsideration of the prior order, on the grounds 


that the Department did not have before it all of the available and 
material evidence and documents in support of complainant’s 


position, and did not give proper weight to the evidence submitted 
by said complainant. A stay order was issued on September 1, 
1967, pending the issuance of a further order in the proceeding. 
Complainant has attached to his petition additional documen- 
tary evidence, presumably in support of complainant’s position, 
and asks that the Department take this new evidence into conside- 
ration. No new evidence can be accepted at this stage of the pro- 


ceeding. Complainant was given ample opportunity to submit 
additional evidence in the form of a sworn opening statement, 


with any material documents attached. Complainant failed to 
avail himself of this opportunity and no additional evidence was 
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submitted by complainant. Complainant later filed a statement in 
reply to respondent’s answering statement. 


Complainant points out that respondent was adjudged a bank- 
rupt in the Southern Division, Western District of Michigan, 
United States District Court, on August 19, 1966, and contends 
that respondent would therefore have ‘‘no authority to presenv, 


prosecute or collect monies from any alleged debtors including 
i+} " ” 1 ; : ’ r ’ ’ , 
your petitioner.” Complainant’s point is well taken. However, at 
the time this proceeding was instituted, respondent had not been 
adjudicated a bankrupt. While respondent’s answer was filed 
after such adjudication, it appears to have stated respondent’s 
position with reference to the existing rights and liabilities of the 


parties growing out of the transaction in question. We have al- 


ready concluded that complainant is liable for an overpayment 
by respondent in the amount $537.15, with interest. In view of 
the bankruptcy status of respondent, our prior order should be 


amended to provide that payment of that amount is to be made 
by complainant to the Trustee of the estate of respondent, bank- 
rupt. 


We conclude that the order of August 2, 1967, is supported by 
the evidence and the law applicable thereto, subject to the amend- 


ment stated above. Accordingly, complainant’s petition is dis- 


missed without prior service upon respondent. The stay order of 
September 1, 1967, is vacated. The order of August 2, 1967, is 
amended by deleting the word “respondent” and substituting 


therefor the words “the Trustee of the Estate of Carlton J. Good- 


sell, Bankrupt,” and as thus amended the order is reinstated. The 


reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 11,517) 


In re HENRY GEORGE JACOBS, d/b/a H. JAcoBS Potato Co, PACA 
Docket No. 2-550. Decided November 20, 1967. 


Petition to rehear at oral hearing—Granted 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued November 13, 1967, granting respondent’s petition to re- 
hear the proceeding and remanding the matter to the hearing 
examiner to take evidence in accordance with the shortened pro- 
cedure set forth in section 47.38 of the rules of practice (7 CFR 
47.38) as requested by respondent. On November 17, 1967, com- 
plainant requested that the order of November 13, 1967, be re- 
vised to permit the hearing examiner to receive evidence in the 
proceeding at an oral hearing and counsel for complainant stated 
that respondent’s counsel also prefers an oral hearing. According- 
ly, the order of November 13, 1967, is hereby revised to permit 
the hearing examiner to receive evidence herein at an oral 
hearing. 


(No. 11,518) 


In re JOSEPH RINGEL. PACA Docket No. 2-613. Decided November 
20, 1967. 


Failure to pay—Revocation of license—Default 


Respondent’s failures to pay or remit promptly and in full for numerous 
shipments of commodities purchased or received on consignment consti- 
tute violations of the act for which revocation of license is ordered. The 
fact that his license is no longer in effect does not prohibit such sanction. 


Michele E. Walter for complainant. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed October 12, 1967, to which respondent did not file excep- 
tions, are adopted as the final decision and order in this pro- 
ceeding. 


This order shall become effective on the 15th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


In this disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, (7 U.S.C. 499a et seq.), herein- 
after called the act, respondent, an individual licensed under the 
act, is charged with repeated and flagrant violations of the act 
by reason of his failure to pay for numerous shipments of toma- 
toes which he had purchased from various sellers and which had 
been shipped to respondent in interstate commerce. 


A copy of the complaint and a copy of the Rules of Practice 
were served on respondent on August 28, 1967, and at the same 
time he was notified in writing that an answer should be filed 
within 20 days and that, in accordance with the Rules of Practice, 
failure to answer would constitute admission of the facts alleged 
and failure to request a hearing would constitute waiver of hear- 
ing. Nothing has been heard from or on behalf of respondent, 
and the matter was referred to Benj. M. Holstein, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a recommended decision with- 
out further investigation or hearing as provided by the Rules of 
Practice in default cases (7 CFR 47.30(e)). 


We are informed that respondent did not apply for a renewal 
of his license but allowed it to terminate on September 24, 1967, 
and a finding to that effect is incorporated below. With this ex- 
ception, the findings of fact herein are identical with the allega- 
tions of the complaint, which have been admitted by reason of 
respondent’s failure to file an answer (7 CFR 47.30(b) ). 


FINDINGS OF FACT 


1. Respondent, Joseph Ringel, is an individual doing business 
in his own name and whose mailing address is 204 Miller Street, 
Newark, New Jersey 07114. 


2. Pursuant to the licensing provisions of the act, license No. 
183234 was issued to respondent on September 24, 1959. This 
license was renewed annually until September 24, 1967, when the 
license terminated due to respondent’s failure to renew it. 


3. On or about March 11, 1967, respondent purchased from 
Six L’s Packing Company, Inc., Hollywood, Florida, a truckload 
containing 930 cartons of tomatoes at the agreed purchase price 
of $5,080.00. The seller shipped the tomatoes in interstate com- 
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merce from Florida to respondent at Newark, New Jersey, in 
truck bearing license Pa. 304-145. Upon arrival on or about March 
14, 1967, respondent complained to the shipper and a new con- 
tract was negotiated whereby respondent would handle this ship- 
ment on a consignment basis for and on behalf of the shipper. 
Respondent was to remit the net proceeds he realized from the 
sale of these tomatoes. Respondent sold the tomatoes and, on 
March 15, 1967, realized net proceeds due the shipper of $3,210.48, 
but has failed, neglected and refused to pay the shipper this 
amount. 


4, During March 1967, respondent purchased six lots of toma- 
toes from Southmost Vegetable Cooperative Association, Home- 
stead, Florida, at agreed purchase prices. The seller shipped each 
lot in interstate commerce from shipping points in the State of 
Florida to respondent at Newark, New Jersey. Respondent ac- 
cepted each lot upon arrival without complaint, except as noted 
below, but has failed, neglected and refused to pay the seller the 
agreed or adjusted purchase prices totaling $28,091.25. The trans- 
actions involved are set forth below: 


Agreed or Date 
Trans. Caror Quantity Adjusted Date Payment 
No. Truck No. Cartons Purchase Price Accepted Due 
i. FT 512023 940 $6,110.00 3- 8-67 3-18-67 
2. 2-911 Va. 950 5,262.00 3-18-67 3-28-67 
3. 2309 S.C. 940 4,208.00 3-21-67 3-31-67 
4, 2308 S.C. 900 4,051.25 3-23-67 4- 3-67 
5 FT 732288 940 3,760.00* 3-27-67 4- 7-67 
6. FT 511250 940 4,700.00 4- 5-67 4-15-67 
* Adjusted 


The price in transaction No. 5 is adjusted from an original price 
of $4,230.00. With respect to transaction No. 1, respondent trans- 
mitted to the seller a check in the amount of $6,110.00 but the 
check was dishonored by the bank because of insufficient funds. 
There remains unpaid and due the seller the total amount of 
$28,091.25. 


5. On or about March 24, 1967, respondent purchased a lot of 
tomatoes from Blue Ribbon Sales Company, Homestead, Florida, 
at the agreed purchase price of $4,275.00. The seller shipped the 
tomatoes in interstate commerce from shipping point in Florida, 
in truck bearing license 304-145 Pa., to respondent at Newark, 
New Jersey, where the tomatoes were accepted without complaint 
on March 29, 1967. Payment was due the seller on or before April 
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8, 1967. The agreed purchase price of $4,275.00 remains unpaid 
and due the seller. 


6. By notice in writing on May 24, 1967, respondent was afford- 
ed an opportunity to demonstrate or achieve compliance with all 
lawful requirements of the act relating to the matters set forth 
in the above findings, but has failed to do so. 


CONCLUSIONS 


Respondent’s failures to pay or remit promptly and in full for 
the numerous shipments of perishable agricultural commodities 
purchased or received on consignment in interstate commerce, as 
described in Findings 3, 4 and 5 above, constitute wilful, repeated 
and flagrant violations of section 2 of the act (7 U.S.C. 499b). In 
re Colony Fruit and Produce Distributors, Inc., 25 A.D. 1062, 1071 
(1966); In re Ripley Vegetable Company, 24 A.D. 360, 365 
(1965); In re Cloud and Hatton Brokerage, 18 A.D. 547, 549 
(1959). Respondent’s license should be revoked pursuant to the 
provisions of section 8 of the act (7 U.S.C. 499h). The fact that 
respondent’s license is no longer in effect does not prohibit such 
sanction. Jn re Turner Produce Company, Inc., 25 A.D. 87, 89 
(1966) ; In re Cloud and Hatton Brokerage, supra at page 550; 
In re Robert M. Keefe, t/a B-K Produce Company, 16 A.D. 1263 
(1957). 


ORDER 


Effective on the fifteenth day after the service hereof on re- 
spondent, respondent’s license under the act is revoked. 


The facts and circumstances herein shall be published. 


Copies hereof shall be served on the parties. 


(No. 11,519) 


ED GRAVITT v. TRUSSELL PRODUCE Co. PACA Docket No. 2-664. 
Decided November 21, 1967. 


Reopening after default—-Granted 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), a default order 
was issued November 1, 1967, awarding reparation to complain- 
ant against respondent. On or about November 3, 1967, respond- 
ent filed, in effect, a motion to reopen the proceeding after default 
in the filing of an answer pursuant to section 47.25(e) of the 
rules of practice (7 CFR 47.25(e)) and the order of November 
1, 1967, was stayed pending the issuance of a further order in this 
proceeding. It is apparent from respondent’s motion that his 
default in the filing of an answer was due to a misunderstanding 
of the procedure herein. A copy of respondent’s motion was 
served upon complainant and complainant objected to the grant- 
ing of such motion. 


Upon consideration of the record herein, it is concluded that the 
motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Cf., Fred G. 
Hilvert Co., Ine. v. California Produce Exchange, Inc., 23 A.D. 
1414 (1964); Reynolds Reed v. William Seychew, 16 A.D. 791 
(1957) ; Mendelson-Zeller Co. v. United Fruit Distributors, 16 
A.D. 790 (1957). Accordingly, respondent’s default in the filing 
of an answer in this proceeding is hereby set aside, the order of 
November 1, 1967, is hereby vacated and respondent has 10 days 
from the date of service of this order upon him within which to 
file an answer to the complaint. 


(No. 11,520) 


CIRCLE H. FARMS, INC. v. A. C. CARPENTER, INC. PACA Docket 
No. 2-274. Decided November 22, 1967. 


Quantity—Failure to deliver—Impossibility of performance—Damages 


Where complainant breached contract in failing to deliver quantity of 
potatoes called for in contract where potatoes were not to come from 
specific acreage, respondent entitled to damages for difference between 
contract price and market value of replacement purchase as to one-half 
of potatoes not delivered in view of contract term. 

James S. Wershow, Gainesville, Fla., for complainant. 

Dowda and Millican, Palatka, Fla., and Anfuso & Kroll, New York, 

N.Y., for respondent. 

James A. O’Donnell, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $21,125.50 in connection with transactions involving nu- 
merous shipments of potatoes in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying 
liability and asserting a counterclaim for complainant’s alleged 
failure to ship the quantity of potatoes required by the contract 
between the parties. Respondent requested an oral hearing. 


An oral hearing was held at New York, New York, on April 
14, 1967. Each party was represented by counsel and each party 
also presented the oral testimony of four witnesses. A brief also 
was filed by each party. 


FINDINGS OF FACT 


1. Complainant, Circle H. Farms, Inc., is a corporation whose 
address is Route 3, Box 514, Gainesville, Florida. 


2. Respondent, A. C. Carpenter, Inc., is a corporation whose 
address is Water Mill, New York. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about October 22, 1964, in contemplation of shipment 
in interstate commerce, complainant agreed to sell to respondent 
20,000 100-pound bags of Sebago, Florida, potatoes, 88 percent 
U.S. No. 1 grade, size A, at an agreed price of $2.80 per bag, f.o.b. 
cars or trucks, Gainesville, Florida, area. The agreement also 
called for the potatoes to be packed in new burlap bags, guaran- 
teed to chip on arrival at destination, with shipments to be spread 
over the harvesting season. Shipments were to be made at a 
minimum of one load and a maximum of two loads per day. The 
agreement between the parties was reduced to a writing dated 
October 22, 1964, signed by complainant’s vice president, Janie 
Hague, and respondent’s president, A. C. Carpenter. 


4. On or about November 10, 1964, and to secure payment of a 
promissory note given to respondent in the amount of $17,000, 


plus any additional indebtedness not exceeding $25,000, complain- 
ant gave respondent a mortgage lien upon all of complainant’s 
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potato crops then planted and growing, or to be planted, grown 
or raised upon the following described land in the County of 
Alachua, State of Florida: Section 3 in Township 9, Range 19, 
East in the Arrendondo Grant, except the North 17.6 chains of 
the East 39.65 chains of said section. 


5. The crop mortgage referred to in Finding of Fact No. 4 
secured the following advancements made to complainant by re- 
spondent: 


Seed Potatoes $20,075 
Cash—April 19, 1965 3,500 
Cash—May 28, 1965 3.000 

$26,575 


6. At the beginning of the harvesting season in the early part 
of May 1965, the parties agreed to an adjustment in the purchase 


prices to be paid complainant by respondent. It was agreed that 
as the potato loads were delivered to respondent, complainant 
would bill respondent at alternate prices, first at the prevailing 
market price per 100-pound bag and then at the agreed contract 


price of $2.80 per 100-pound bag. 


7. During the period beginning May 10, 1965, and ending June 
1, 1965, complainant delivered to respondent at loading point in 
the State of Florida, for interstate shipment, potatoes in the 


quantities and at the prices, as follows: 


Quantity Price 

1965 (100-lb. bag) Per Bag Total 

5-10 445 $5.30 2,358.50 
5-10 400 2.80 1,120.00 
5-10 415 5.30 2,199.50 
5-11 410 2.80 1,148.00 
5-13 460 5.80 2,668.00 
5-13 395 2.80 1,106.00 
5-13 435 5.80 2,523.00 
5-14 440 2.80 1,232.00 
5-17 350 6,30 2,205.00 
5-17 390 2.80 1,092.00 
5-17 370 6.30 2,331.00 
5-18 440 2.80 1,232.00 
5-19 460 6.30 2,898.00 
5-19 440 2.80 1,232.00 
§-21 500 6.80 3,150.00 
5-21 550 2.80 1,540.00 
5-21 440 2.80 1,232.00 
5-22 425 6.30 2,677.50 
5-24 420 2.80 1,176.00 


5-25 360 5,80 2,088.00 
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Quantity Price 

1965 (100-lb. bag) Per Bag Total 
5-26 400 2.80 1,120.00 
5-28 550 5.80 3,190.00 
5-28 550 2.80 1,540.00 
5-29 310 4.30 1,333.00 
5-31 117 2.80 327.60 
5-31 100 2.80 280.00 
6-1 548 5.30 2,904.40 
6-1 176 2.50 440.00 

11,296 $48,343.50 


8. Respondent received and accepted the shipments set forth 
above, and except for the advances made to complainant, has 
made no payment to complainant in connection therewith. 


9, The informal complaint was filed on January 10, 1966, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 
The parties agree that on or about October 22, 1964, complain- 
ant agreed to sell and ship to respondent 20,000 100-pound bags 
of Florida potatoes during the 1965 growing season. The parties 
also agree that complainant actually shipped slightly more than 
half of this quantity to respondent. Complainant here seeks to 
recover the total of the contract prices for the potatoes thus 


shipped, less certain advancements and adjustments due re- 


spondent. Respondent, however, takes the position that complain- 


ant breached the contract by failing to deliver the entire 20,000 
bags of potatoes specified in the contract, and seeks damages, 
by way of counterclaim, for the alleged breach. Complainant de- 


nies the alleged breach, and avers that it was understood between 
the parties when the contract was made that the 20,000 bags 


were to be shipped from the potatoes grown on a particular piece 
of land. Complainant further avers that due to adverse weather 


conditions the yield of potatoes from this tract of land was very 
low, and that while complainant shipped respondent less than 


the contract quantity of 20,000 bags, its non-performance in this 
respect is excused by the circumstances. 


We have heretofore recognized the validity of such a defense. 
Low's Ezy-Fry Potato Company v. J. A. Wood Company, 26 A.D. 
583 (1967); Anonymous, 10 A.D. 164 (1951). However, it is in- 


cumbent upon the moving party, complainant here, to show the 
applicability of the defense by establishing that the parties had 
agreed that the shipments making up the 20,000 bags of potatoes 


were to come only from a specific tract of land, Complainant, in 
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this respect, points to the crop mortgage, dated November 10, 


1964, which it gave to respondent, contending that it serves both 


as proof of the identity of the land from which the 20,000 bags 


were to be shipped, as well as proof that they were to be grown 
only on this acreage. 


We have reviewed the contents of the mortgage instrument to 


which complainant refers, and we are of the opinion that it does 


not sustain complainant’s position. On the contrary, ag we in- 


terpret the contents of the mortgage instrument, it appears that 
it was given only for the purpose of securing the promissory 
note given by complainant to respondent in the amount of $17,000, 


under date of November 10, 1964. In reviewing the written con- 


tract of October 22, 1964, which sets forth the terms governing 


the sale of the 20,000 bags of potatoes, it is noted that nothing 
contrary to this conclusion is included therein. The contract, in 
fact, does not mention, much less restrict, the source or acreage 


from which complainant was to secure the 20,000 bags of potatoes 


for shipment to respondent. In accordance with the foregoing, 
we conclude that complainant’s failure to ship to respondent a 
total of 20,000 bags of potatoes, in accordance with contract 
terms, was without reasonable cause, in breach of the contract 


and in violation of section 2 of the act. 


The general measure of damages for a failure to deliver is the 
difference between the contract price and the market value of the 
commodity at the time and place of delivery. Imperial Frozen 


Foods Co., Inc. v. Blue Lake Packers, Inc., 22 A.D. 574 (1963). 
Market value may be established by the purchase price paid for 


comparable goods. 


Respondent’s president, A. C. Carpenter, testified at the oral 
hearing that he made replacement purchases for the potatoes 


which complainant failed to deliver, at an average price of $6 


per 100-pound bag. Respondent submitted no evidence of such 
purchases, but it will be noted that this testimony receives some 
support from the market prices quoted for the May 10-June 1, 
1965, period, as set forth in Finding of Fact No. 7. Furthermore, 


the Federal Market News Service reports for this area, of which 


we take official notice, indicate that Sebago potatoes during this 
period were bringing at least $6 per 100-pound bag. In view of 
this evidence, and since complainant has submitted no evidence in 


rebuttal, we accept the figure of $6 per 100-pound bag as being 





1. The Uniform Commercial Code was not in effect in Florida at the time of performance 
under this contract. See section 2-713 of that code. 
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the market value of potatoes which should have been delivered to 
respondent. 


There is some confusion in the record as to the scope of com- 


plainant’s breach. Complainant in the formal complaint alleges 
that a total of 11,656 hundredweight of potatoes, with a total 
contract value of $49,185.50, was shipped to respondent. How- 


ever, we find from the evidence that a total of 11,296 hundred- 


weight of potatoes was shipped, with a total contract value of 
$48,343.50.2 This means that complainant failed to deliver 8,704 
hundredweight of the potatoes required by the contract. How- 
ever, it is to be remembered that the contract price was to apply 


only to one-half of the shipments, with respondent crediting com- 


plainant with the market value of the remaining one-half. Ac- 
cordingly, we take half of the number of bags which complainant 
failed to ship, 4,352, and multiplying it by $3.20, the difference 
between the contract price of $2.80 and the market price of 


$6.00, get a total of $13,926.40. This is the amount of damages 
sustained by respondent as a consequence of complainant’s breach. 


The potatoes shipped to respondent by complainant had a con- 
tract value of $48,343.50. Having accepted the shipments, re- 


spondent is liable to complainant in this amount, less its damages 


of $13,926.40 resulting from complainant’s breach of contract, 


and less advances made to complainant of $26,575, for a net due 
and owing of $7,842.10. Respondent’s failure to pay this amoun? 
is in violation of section 2 of the act, for which reparation should 


be awarded, with interest, 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $7,842.10, with interest thereon 


at the rate of 6 percent per annum from July 1, 1965, until paid. 
Copies of this order shall be served upon the parties. 


2. Complainant, in the formal complaint, alleges that a total of 11,656 hundreweicht of 
potatoes was shipped to respondent, with contract values totaling $49,185.50. However, re- 


spondent’s third and final accounting to complainant, dated July 3, 1965, shows the following: 
(A) A shortage of 50 bags of potatoes, @ $6.30 per bag, or $315, occurred in one of the ship- 


ments of May 21. (B) An error was made in the shipment of May 29, in billing each of the 
620 50-pound sacks @ $3 per sack, rather than at the figure of $4.30 per hundredweight, 
making a difference of $527. Adding these figures, $315 and $527, and subtracting the total 
of $842 from complainant’s claim of $49,185.50, gives us $48,343.50 as the contract value of 
the potatoes shipped. As to the quantity of potatoes shipped, we add the 50-bag shortage 


mentioned earlier to the 310-bag difference realized on converting the 620 50-pound bags (also 
mentioned above) into hundredweight terms, giving us a total of 360 hundredweight to be 


subtracted from complainant’s figure of 11,656, for a total quantity shipped of 11,296 hundred- 
weight 
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MIiLCH PRODUCE Co, v. WAINER FRUIT COMPANY. PACA Docket 
No. 2-569. Decided November 22, 1967. 


Contract price—Rejection without reasonable cause—Resale—Damages 
Where contract price to be based on market price at shipping point on first 
day of week and complainant-agent purchased at lower price for re- 


spondent, respondent’s rejection after tender of delivery without reason- 


able cause and complainant entitled to damages for difference between 
invoice price and amount realized on resale. 


Complainant and respondent pro se. 


Lenore H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $300.69 in connection 


with a transaction involving a shipment of tomatoes in inter- 
state commerce. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability to 


complainant in any amount. Since the amount involved herein 
does not exceed $1,500, the shortened procedure provided in the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such 


procedure, complainant filed an opening statement and respondent 
filed an answering statement. Complainant also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Abe Milch, doing business as 
Milch Produce Co., whose address is P. O. Box 328, Fort Lauder- 
dale, Florida. 

2. Respondent is an individual, Maurice S. Wainer, doing busi- 
ness as Wainer Fruit Company, whose address is 19 South Water 
Market, Chicago, Illinois. At the time of the transaction involved 
herein, respondent was licensed under the Act. 
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8. On or about December 17, 1966, in the course of interstate 
commerce and by oral contract, complainant, acting as respond- 


ent’s authorized agent, purchased for respondent 279 cartons of 


tomatoes on the Pompano Beach, Florida, market. Since the 


market was high on December 17, it was agreed between respond- 
ent and complainant to ship the tomatoes on Saturday, December 
17, with the price to be based on Monday’s market. 


4, Pursuant to the agreement between the parties, complainant 
shipped by truck on December 17, 1966, from the Pompano State 


Farmers Market, Pompano Beach, Florida, to respondent at 
Chicago, Illinois, 279 cartons of tomatoes, which arrived at re- 


spondent’s place of business on Tuesday, December 20, 1966, at 
6 a.m. 


5. The market price at Pompano Beach on Monday, December 
19, 1966, for 20-pound cartons extra large and large tomatoes was 
$5.50, and for medium large tomatoes, $4.50. Complainant pur- 


chased the tomatoes at 25¢ below the market price. In accordance 
with the rules of the Pompano State Farmers Market, complain- 


ant as a buying broker paid the purchase price within 24 hours 
after taking delivery of the tomatoes. 


6. Complainant added 15¢ to the prices paid for the tomatoes 


to cover transfer fee and buying charge, and billed respondent 


at $5.40 for extra large and large tomatoes and $4.40 for medium 
large tomatoes, for a total invoice price of $1,382.60. 


7. Upon arrival of the shipment at destination, respondent 


found frozen corn and other tomatoes loaded in the doorway in 


front of the tomatoes involved herein, so that they were not read- 
ily accessible for inspection. Respondent instructed the driver 
to deliver the frozen corn to the purchaser, and to return with 


respondent’s tomatoes so that he could inspect them. At 3:26 
p.m. on that date, respondent wired complainant as follows: 


“WANTED INSPECT TOMATOES BUT NOW 3PM LOAD 
NOT BACK YET FROM NATIONAL WE’RE CLOSING 
MAKE OTHER DISPOSITION IMMEDIATELY SO THAT 
LOAD DOESN’T LAY AROUND TOMORROW.” 


8. The Greenstein Trucking Company, which transported the 
tomatoes, delivered the tomatoes to LaMantia Bros. Arrigo Co., 


Chicago, to handle for complainant’s account. The resale resulted 
in net proceeds of $1,081.91, or $300.69 less than the original in- 
voice price. Respondent has not paid complainant this amount. 
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9. The formal complaint was filed on June 2, 1967, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


The controversy here revolves around the agreement with re- 
spect to the price of the tomatoes in question. Respondent states 
that his broker, the complainant, called him on Saturday, Decem- 
ber 17, and “offered the subject shipment” to respondent at Sat- 
urday’s market price of $5.50 on extra large and large and $4.50 
on medium large tomatoes; that respondent told complainant he 
had been buying tomatoes locally and that he looked for Mexican 
tomatoes to arrive in Chicago the following week and expected 
a drop of about $1.00 per box on the Chicago market; that com- 
plainant suggested that he ship the tomatoes and set the price at 
Monday’s market; that upon arrival of the tomatoes respondent 
called complainant to explain the circumstances of being unable 
to inspect the tomatoes immediately, and to ask “what price was 
put on these tomatoes ;” and that complainant stated the tomatoes 
had been purchased at $5.25 and $4.25. Respondent further stated 
that he told complainant the prices were too high, and complain- 
ant told him that if he broke the load, he would be responsible 
for the price as billed. 


Respondent takes the position that complainant has failed to 
establish that respondent authorized the purchase of the tomatoes 
at prices of $5.40 and $4.40, for which complainant billed respond- 
ent. Respondent contends that under the agreement, the parties 
were to again discuss price on Monday, December 19, and come 
to some firm agreement with respect to price. Respondent con- 
tends that since the matter of price was not discussed on Monday 
between the parties, no determination was ever made as to price, 
and that therefore there was “no meeting of the minds.” This 
position is not supported by the evidence of record. Respondent 
does not claim that he objected to the shipment of the tomatoes 
on Saturday. In fact, the evidence is to the contrary, as respond- 
ent specifically states in his answer that, “We knew we had 
tomatoes coming at a price to be determined Monday.” It is clear 
that the parties agreed to shipment of the tomatoes on Saturday, 
and that the price was to be based upon Monday’s market price 
at shipping point. It also seems clear that the parties anticipated 
a drop in market price. However, nothing in the record indicates 
that any provision was made, or any contingency stated, which 
would alter the price if the drop did not in fact materialize. 
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The Pompano Beach market price remained steady and un- 
changed on Monday, December 19. Complainant informed the 
seller that his principal was expecting a drop in market price, 
and because of this, the seller agreed to a 25¢ reduction in price, 
or $5.25 for extra large and large tomatoes, and $4.25 for medium 
large tomatoes. The evidence shows that buying brokers on the 
Pompano Beach market were required to take possession of the 
produce in their own name and to make payment therefor within 
24 hours. To the purchase price, the brokers operating on that 
market added a “transfer charge” of 5 to 7¢ per package, and the 
broker’s buying charge. Although complainant’s records did not 
show a breakdown in the various charges made, it appears from 
the Department’s investigation that the additional 15¢ per pack- 
age added to the price paid by complainant for the tomatoes on 
respondent’s behalf represented the transfer charge and com- 
plainant’s buying charge; thus the tomatoes were billed to re- 
spondent at $5.40 and $4.40. 


As a part of his opening statement, complainant submitted a 
statement by the carrier to the effect that when the tomatoes 
arrived in Chicago, respondent was advised by the trucker that 
his shipment was not on the back of the truck, but that the trucker 
and his helper would move some produce that was blocking the 
tomatoes and unload respondent’s tomatoes; that respondent told 
the drivers this was not necessary, and advised them to deliver 
the rest of the load and come back to respondent’s place of busi- 
ness with respondent’s portion of the shipment; and that “this is 
exactly what the drivers did.” This portion of the trucker’s state- 
ment is not denied by respondent. It therefore appears that the 
tomatoes were delivered to respondent, with an offer by the 
trucker to unload the tomatoes, and that respondent chose to have 
the driver deliver the balance of the load and return with re- 
spondent’s tomatoes. Before the tomatoes were returned, however, 
respondent wired complainant he was rejecting them. Under the 
circumstances, we must conclude that respondent had no right 
to reject the tomatoes, and such rejection was in violation of 
Section 2 of the Act. Having authorized the purchase of the toma- 
toes for his own account by complainant, at Monday’s market 
price, which was required to be paid by complainant-broker, and 
having wrongfully rejected the tomatoes when tendered, re- 
spondent is liable for any damages sustained by complainant, as 
a result thereof. 
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The evidence shows that the tomatoes were resold by LaMantia 
Bros. Arrigo Co., at Chicago, for net proceeds of $1,081.91. De- 
ducting this figure from the invoice price of $1,382.60 indicates 
complainant’s damage to be $300.69. Complainant should be 
awarded reparation against respondent in that amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $300.69, with interest thereon 
at the rate of 6 percent per annum from February 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 11,522) 


DADE COUNTY GROWERS EXCHANGE v. GOODIE BRAND PACKING 
Corp. PACA Docket No. 2-463. Decided November 27, 1967. 


Petition for reconsideration—Dismissal 


As the order of October 31, 1967 is supported by the evidence and the law 
applicable thereto, respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on October 31, 1967, awarding reparation to 
complainant against respondent in the amount of $953.00. Re- 
spondent filed its petition for reconsideration on November 13, 
1967, wherein it contends the order of October 31 is in error in 
several respects. Upon reconsideration, it is concluded the ques- 
tions raised by the petition were sufficiently considered in the 
order of October 31, and that order is supported by the evidence 
and the law applicable thereto. Accordingly, the petition is dis- 
missed without prior service of such petition on complainant and 
the order of October 31 remains in effect, except that the time 
for payment shall be within 30 days from the date of the present 
order. 


Copies of this order shall be served upon the parties. 
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ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF COMPLAINANT 
(No. 11,523) 


HENRY BROcH & Co. v. KELLOGG COMPANY. PACA Docket No. 2- 
360. Order issued November 13, 1967. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 11,524) 


COVE VALLEY PACKERS, INC. v. PETER CONDAKES COMPANY. PACA 
Docket No. 2-451. Order issued November 17, 1967. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 11,525) 


EDWARDS PRODUCE Co., INC. v. STAR PRODUCE Co. PACA Docket 
No. 2-657. Reparation of $1,164.63 with 6 percent interest 
from June 1, 1967, awarded complainant against respondent 
in order issued November 6, 1967. 


(No. 11,526) 


WALKER & HAGAN PACKING HOUSE v. W. B. SMITH Co. PACA 
Docket No. 2-586. Reparation of $975.50 with 6 percent in- 
terest from May 1, 1967, awarded complainant against re- 
spondent in order issued November 9, 1967. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 11,527) 


J. CORRADO v. TROPICAL FRUIT Co., INC. PACA Docket No. 2-663. 
Reparation of $2,946.97 with 6 percent interest from Sep- 
tember 1, 1966, awarded complainant against respondent in 
order issued November 1, 1967. 
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(No. 11,528) 


ED GRAVITT v. TRUSSELL PRODUCE Co. PACA Docket No. 2-664. 
Reparation of $12,457.50 with 6 percent interest from Feb- 
ruary 1, 1967, awarded complainant against respondent in 
order issued November 1, 1967. 


(No. 11,529) 


M. E. Brown, INC. v. TOMATOES, INC. PACA Docket No. 2-672. 
Reparation of $2,800 with 6 percent interest from February 
1, 1967, awarded complainant against respondent in order 


issued November 1, 1967. 
(No. 11,530) 


KUYKENDALL Bros. v. HUMBOLDT Foops, INC. PACA Docket No. 
2-686. Reparation of $5,088.40 with 6 percent interest from 
February 1, 1967, awarded complainant against respondent 
in order issued November 17, 1967. 


(No. 11,531) 


J. D. LOWE, JR. v. HILL’S PRODUCE, INC. PACA Docket No. 2-684. 
Reparation of $1,935.40 with 6 percent interest from August 
1, 1967, awarded complainant against respondent in order 
issued November 17, 1967. 


(No. 11,532) 


M. ROTH & SONS, INC. v. H. TANNER PRODUCE, INC. PACA Docket 
No. 2-689. Reparation of $726.25 with 6 percent interest from 
September 1, 1967, awarded complainant against respondent 
in order issued November 17, 1967. 


(No. 11,533) 


MARKET PRE-PAK, INC. v. HILL’S PRODUCE, INC. PACA Docket 
No. 2-682. Reparation of $1,298.50 with 6 percent interest 
from July 1, 1967, awarded complainant against respondent 
in order issued November 17, 1967. 


SS Se atl 
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(No. 11,534) 


MENDELSON-ZELLER Co. INC. v. H. TANNER PRODUCE, INC. PACA 
Docket No. 2-690. Reparation of $5,824.25 with 6 percent 
interest from July 1, 1967, awarded complainant against re- 
spondent in order issued November 17, 1967. 


(No. 11,535) 


JAMES E. RILEY v. SOUTHWEST ENTERPRISES. PACA Docket No. 
2-687. Reparation of $8,851.25 with 6 percent interest from 
June 1, 1967, awarded complainant against respondent in 
order issued November 17, 1967. 


(No. 11,536) 


WILCO PRODUCE COMPANY v. H. TANNER PrRopDUCE, INC. PACA 
Docket No. 2-691. Reparation of $1,740 with 6 percent in- 
terest from June 1, 1967, awarded complainant against re- 
spondent in order issued November 17, 1967. 


(No. 11,537) 


ZAMBITO PRODUCE Co. INC. v. MILLER GREENHOUSES, INC. PACA 
Docket No. 2-688. Reparation of $82.25 with 6 percent in- 
terest from October 1, 1966, awarded complainant against 
respondent in order issued November 17, 1967. 


(No. 11,538) 


HAROLD H. KASTNER Co. v. C. C. BovA & Co. PACA Docket No. 
2-696. Reparation of $6,387.47 with 6 percent interest from 
July 1, 1967, awarded complainant against respondent in 
order issued Novembed 21, 1967. 


(No. 11,539) 


MCALLEN FRUIT & VEGETABLE COMPANY v. JOHNNY BOOKOUT. 
PACA Docket No. 2-694. Reparation of $1,317.50 with 6 
percent interest from June 1, 1967, awarded complainant 

against respondent in order issued November 21, 1967. 
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(No. 11,540) 


MCALLEN FRUIT & VEGETABLE Co. v. H. TANNER Propuce, INC. 
PACA Docket No. 2-697. Reparation of $904.50 with 6 per- 


cent interest from June 1, 1967, awarded complainant against 
respondent in order issued November 21, 1967. 


(No, 11,541) 


CLARENCE MYERS v. ZORO PRODUCE Co. PACA Docket No. 2-692. 
Reparation of $1,717.15 with 6 percent interest from Decem- 
ber 1, 1966, awarded complainant against respondent in 


order issued November 21, 1967. 


(No. 11,542) 


RocKY PRODUCE COMPANY v. BERNIE’S OAKWOOD FARMERS MAR- 


KET. PACA Docket No, 2-695, Reparation of $1,094.78 with 
6 percent interest from January 1, 1967, awarded complain- 
ant against respondent in order issued November 21, 1967. 


(No. 11,543) 


ANTIGO PoTATO BROKERAGE EXCHANGE v. TRUSSELL PRODUCE Co. 


PACA Docket No. 2-681. Reparation of $1,459 with 6 percent 
interest from May 1, 1967, awarded complainant against re- 
spondent in order issued November 22, 1967. 


(No. 11,544) 


ForT LUPTON PRODUCE Co. v. ABE’S PRODUCE. PACA Docket No. 
2-685. Reparation of $1,483.75 with 6 percent interest from 
November 1, 1966, awarded complainant against respondent 


in order issued November 22, 1967. 


(No. 11,545) 


GROWERS EXCHANGE, INC. v, ABE'S PRODUCE. PACA Docket No. 
2-665. Reparation of $1,514 with 6 percent interest from July 


1, 1967, awarded complainant against respondent in order 
issued November 27, 1967. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 11,546) 


ED GRAVITT v. TRUSSELL PRODUCE Co. PACA Docket No. 2-664. 
Order issued November 8, 1967. 


(No. 11,547) 


CIRCLE H. FARMs, INC. v. A. C. CARPENTER, INC. PACA Docket 
No. 2-274. Order issued November 29, 1967. 
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